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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Wm. H, Spencer, Referee

PARTIES TO DISPUTE:

BROTHERHO0D OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

ILLINOIS CENTRAL SYSTEM

DISPUTE.—“Claim of the employes that the timekeeping, accounting, and
all other relateg work formerly done under the supervision of each Division
Superintendent and Master Mechanic covered by the Schedule of Rules and
Working Conditions effective June 23, 1922, revised Scptember i, 1927, remains
ander such Schedule after the work was consolidated as between the various
operating divisions and transferred to newly created officey hereinafter set
forth in Employes® Statement of Fact. Also claim of the employes that the
Sehedule of Rules ang Working Conditions now be made effective to such newly
created and consolidated offices, and that claims of employes arising ont of the
viclation of their rights shall pe bandled and adjusted under the rules of such
Schedule of Rules and Working Conditions.”

FINDINGS.—The Third Division of the Adjustment Board, upon the wlole
record and all the evidenee, finds that—

The carrier and the employees involved in this dispute are respectively car-
rier apd employees within the meaning of the Railway Labor Act as approved
June 21, 1934,

This Division of the Adjustment Board hag Jjurisdiction over the dispute
involved herein.

The parties to said dispute were given due notice of hearing thereon,

As a result of a deadlock, Wm. H, Spencer, was called in as Reoferee to sit
with the Division as a member thereof,

There is in evidence gn agreement between the parties, bearing effective date
of June 23, 1922, revised September 1, 1927,

FURTHER FINDINGS.—Prior to October 1930 certain transportation and
maintenance of way department accounting and titnekeeping work was per-
formed in the office and under the Jurisdiction of the superintendents on each
division. These timekeeping ana accounting positions, except the positions
ot ¢hief aceountant and chief timekeeper, were covered by the Clerks’ Agree.
ment. Kffective with the accounts for the month of October 1930 this account-
ing and timekeeping work was discontinued in the offices under the jurisdiction
of superintendents and assigned to the offices of the general superintendents,
All of this WOrk, except the work on the Chicago Terminal Division, was cen-
trafized at these four points on the railroad :

Northern Lines, Champaign, llinois,
Westorn Lines, Waterloo, Towa.
Soutliern Lineg, Padueah, Kentucky,
Y. & M. V. R. R, Bemphis, Teunesses,

On April 1, 1931, these four aceounting and timekeeping organizations, as
well as the Chieago Terminal Division accounting and timekeeping organization,
were transferred from the Jurisdiction of the geleral superintendents to the
Jurisdiction of the Auditor of Disbursements,

In April 1931 the office at Waterloo, Iowa, wasg abolished and the account-
ing and timekeeping work which had previously been performed at Waterloo
Wwas transferred to the office at Champaign, Hlinojs,

In November 1931 the office at Paduecal, Kentucky, was abolished and the
accounting and timekeeping work which had been previously performed at
Paducah was fransterred to the office at Memphis, Tennessee,

In April 1832 the office at Champaign, Illinois, was abolished and the ac-
counting and timekeeping work wiich bad been previously performed at
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Champaign was transferred to the office at Chicagoe and consolidated with the
Chicago Terminal accounting and timekeeping organization.

Prior to April 1981 certain maintenance of equipment department accounting
and timekeeping work had been performed in the offices and ynder the juris-
diction of the master mechanies, These accounting and timekeeping positions,
except the positions of chief accountant and chief timekeeper, were covered
by the Clerks’ Agreement. Effective with the aceounts for the month of April
1951, this accounting and timekeeping work was discontinued in the offices of
the master mechanies and assigned to the offices of the General Superintendent
of Motive Power, All of the accounting and timekeeping work for shops south
of the river, except that at Paducah, Kentucky, wag consolidated at Memphis,
Tennessee, all being placed under the jurisdiction and supervision of the Gen-
eral Superintendent of Motive Power,

In November 1931 the maintenance of equipment accounting and timekeeping
Yorces wore transferred from the Jurisdiction of the General Superintendent, of
Motive Power to the jurisdiction of the Auditor of Disbursements and consoli-
dated with the transportation and maintenance of way forces at Clicago and
Memnhis, respectively,

In April 1932, when the transportation and maintenance of Way accounting
and timekeeping was translerred from Champaign, Illinois, and that work
consoiidated with the transportation, maintenance of way and mechanical ac-
counting and tiinekeeping work at Cliicago, Illinois, the office ot the Auditor
of Capital Expenditures was abolished and certain valwation work was trans-
ferred from that office to the Jurisdiction of the Auditor of Disbursements,

Prior to December 1931, certain store department #ccounting work was
pberformed in the offices and under the Jurisdiction of the division storekeepers,
and the positions of accountants in these offices were excepted positions under
Rule 1 “Fxceptions.” Paragraph (b) of the clerks’ Schedule agreement. Bf-
fective with the accounts for the month of December 1931 this accounting work
was abolished in the @ivision storekecpers’ office and centralized in the offices
of the General Storekeeper ot Burnside, INinois, ane Memphis, Tennesses, under
the supervision and jurisdiction of ihe General Storekeeper. ATl posiiions in
the office of the General Storekeener are specifically “excepted” under para-
graph of Rule 1 (b-1) of the Clerks’ Agreement. In September 1932 this ge-
counting work was transferred to the Auditor of Disbursements and congoli-
dated in his accounting bureaus ut Chlcago, Iilinois, and Memphis, Tennessee,
respectively,

The foregoing changes culminated in the ultimate centralization of the work
as of September 1932 in two aceounting bureaus in Chicago, Illingis, and Mem-
phis, Tennessee, under jurisdiction of the Auditor of Disbursements.

RESPECTIVE POSITIONS OF THE PARTIES.—The petitionor contended
that the carrier, in making the changes above described, failed and refused to
be governed by the Rules of the Agreement between the parties, that it estab-
lished monthly rates of pay for the positions in the consoliduted offices, that
it assigned employees to the positions without regard to their seniority rights,
that it wrongfully removed scheduled Dositions previously covered by the Clerks’
Agreement from under its operation., In support of itg position, the petitioner
relied primarily upon Bule 64 which provides:

“This agreement shall be effective as of September 1, 1927, and shall
continue in effect until it is changed as provided herein or under the pro-
visions of the Transportation Act, 1920.

“Should either of the parties fo this agreement desire to revise or modify
these rules, 30 days’ written advance notice, containing the proposed
changes, shall be given and coliferences shall be held immediately on the
expiration of said notice unless another date is mutually agreed upon.”

At the oral hearing held before the Division on Aungust 19 and 20, 1935, the
petitioner cited and relied upon Rule 61 of the Agreement between the parties
which provides:

“Established positions shail not be discontinued and new ones created
under a different title covering relatively the same class of work for the
purpose of reducing the rate of pay or evading the application of these
rules.”

The carrier contended that in the centralization of all of this type of aec-
counting in the office of the Auditor of Disbursements, it acted strictly within
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the rules of the Agreement between the parties and in the interest of economical
and efficient operation. In support of this position, the carrier relied upon
Rule 1 (b-1) which, in abbreviated form, follows:

“This agreement shall not apply to any positions In the following

offices: ______ Operating Department above the rank of Division Superin-
tendents, _—___.__ General Storekeeper ... ... Auditor of Disburse-
ments ___.__ ; or to similar offices ereated in the future,”

CONCLUSIONS OF THE DIVISION.—Upon the whole recotd and all the
evidence, the Third Division arrives at these conclusions:

{1) This Division hasg jurisdiction over the present dispute. Its decision
in American Train Dispatchers Associgfion vs., New York Ceniral Railroad
Company, Award No. 53 is conirolling in the circumstances of the present case.

(2) The positions in controversy did not become ezmcepted positions within
the meaning of the agreement between the parties merely because they were
placed under the jurisdiction of the Auditor of Disbursements.

The carrier based its contention that the positions in controversy are excepted
positions, upon the languuzge of Rule 1 (b-1) :

“This agreement shall not apply to any position in the following offices:
Operating Department above the rank of Division Superintendent,
General Storekeeper, Auditor of Disbursements ; or

to similar cffices ercated in the future.”

It is obsgerved that the provisions here recited do not purport to define an
office. The term must therefore be construed. It may be construed narrowly
to include merely the private office of a given officer; or it may be construed
broadly to include all employees, wherever located, placed under the jurisdie-
tion of a given officer. Neithoer interpretation, in the opinion of the Referee,
ig permissible. If the former definition is adopted, the purpose of the rule is
defeated ; if the Iatter is adopted, the earrier can remove all employees from
the operation of the agreement by placing them “in the office of the president”,
as, indeed, they are in a jurisdictional sense.

In this corneetion, it is to be remembered that the Railway Labor Act makes
no provision for the omisgion of any part of a c¢raft or clags from the opera-
tion of a collective agreement which & mujority of such craft or class has ne-
gotiated with the carrier. These excepted positions have becen established by
agreement between the parties. In view of this fact, the concept of an ex-
cepted office should be extended ounly in terms of the reasons which led to its
original establishment.

Historically, ihe reason for omitting positions in the offices of certain offi-
cials from the operation of a colleclive agreement is the assuniption that the
vecupants of such positions bear a confidential relationship to their immediate
superiors or to the type of information with which they habitually work.

In the present dispute, it was not contended by the carrier that there was
any confidential velationship between the occupants of the positions involved
and the Auditor of Disbursements. As a matter of fact, the office of the
Auditor of Disbursements is located at 12th Street, Chicago, whereag one of
the two accounting bureaus is located at 63rd Street, Chicago, and the other
is located in Memphis, Tenn.

The ecarrier introduced ample evidence to support the conclusion that the
accounting work being perfornied in the two bureaus is important, that certain
phases of the work is highly important, and that for the performance of cer-
tain of the work skilled accountants are required. It did not, however, adduce
any evidence to support the conclusion that the accounting data dealt with in
the buresus are so confidential that they cannot be entrusted to employces
covered by the Clerks' Agreement,

Neither can the carrier justify its position in the present controversy by
regort to the provision in Rule 1 that the agreement shall not apply *to simi-
lar offices created In the future.” Substantially the same considerations apply
in the interpretation of this provision as apply in the interpretation of the
phrase, the office of the Auditor of Dighursemcntis.

(3) In bringing together the accounting work in the two bureaus under the
jurisdiction of the Auditor of Disbursements, the earrier violated Rules 1, 4,
19, 20, 21, and 64 of the agreement between the parties,

In conclusion, the Referece cunnot refrain from pointing out that this con-
troversy, as it has developed, is essentially a dispute concerning representation.
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The lssue with respect to excepted positions did not arise at the outset.
Much of the evidence presented by the carrier was designed to indicate that
the employces doing the work in the 1wWO gecounting bureaus ave a class of
employees, separate and distinct from clerks. The record—aquite erroneously
in the opinion of the Referce—contained signed statements by certain enmi-
ployees in the bureaus, protesting against representation by the Brotherhood
of Clerks. The Nationat Railread Adjustment RBoard, however, has 1o jurig-
diction over such issues. They are properly referable to the National
Mediation Board.
AWARD

The clain is sustained.
By Order of Third Division:
NATIONAL IRATLROAD ApJUSTIMENT BOAED.
Attest:
H A. JoHNSON,
Recretary.
Dated at Chicago, Tllinois, thig 18th day of Trebruary 1936



