Award Number 200
Docket Number CL-229

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Wm, H. Spencer, Referee

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

CHICAGO, MILWAUKEE, ST. PAUL AND PACIFIC RAILROAD
COMPANY

DINPUTE—“Clalig of Roland Orr, Fred Tarman, Hobart Manking, {leve
Sinith, Frank Detuney, Ben Webster, ¢t al., engaged in the handling of malil
and baggage at Minneapolis Passenger Stationm, Minneapolis, Minnesota, for
comnpensation ut the rate of tinwe amd one-half on the actual minute basis for
all tune in exeess of eight (8) hours exclusive of meal period nof to exceed one
11) hovr, from the time first required to report for duty en each day to the
iime of final release, retroactive to April 5th, 1980.7

FINDINGS. —Tte Thivd Division of the Adjustment Bouard, upon the whole
record and all the evidence, finds that-—

The carrier and the employes involved in this dispute are respectively carrier
and employees within the meaning of the Railway Eabur Act, as approved June
21, 1934,

This Division of the Adjustment Bogrd hns jurisdiction over the dispute
involved herein.

The parties fo said dispute were given due notice of hearing thereon.

As a result of a deadiock, Wn. H. Spencer wins calied in as Referee to git »vith
the Divigion as a member thereof.

On or about April 5, 1830, the carrier regularly employed thirty-nine (39
employees in its bagguage rooln at Minneapolis, Minuesota. In addition to
handling ifs own buginess at this station, the carrier also handlex the depot
and station work for the Rock Island and Soo Line railroads.

On or about the date in gquestion, the carrier assigned certain of its em-
Moyees to the Tollowing fours of duty:

Posi- H
tion Name Title ' Assigned hours Day off Rate
4.
[ - - - —_—
110 i Orr, Roland _._..._..! Me, & Bage. Clk______ 6:30 4. m, to 1:30 a. m.; | Monday_...__| $4. 44
i 2:30 p. m. to $:30 p. 30,
125 1 Tarman, ¥red_..___._ K. K. Mail Clerl_ ... 7:00 a, m. te 12:00 m.; 3:00 Sunday_ ... 2,50
! p. m. to 8:00 p. m.
& | Alankins, Hobart .. Call. Sort._______._._. P 6230 a. m. to 10:30 &, m.; | Sanday._.____. 4.36
2:30 p. . to 6:30 p. .
143, Semith, Cleve_ oo, ML B Trkroo oo $:30 @, . to 10:30 a. m.; | funday.......] 411
; 2:30 p. m. 1o 6:30 p. m.
15 | Detuzen, Frank ... | ML Bg. Trkro.____. L0 . m to H1e A my | Bundayo.-_...p 411
3:00 p. . o 7:00 p.om.
Sy | Webster, Ben_o_______ ML B Trkra..oo- - G:30 a. ™. (o 11:00 a. . | Thursday. .. 4.11
- 3:06 p. . te $:30 p. .

! [ ‘ i i

RESPRECTIVE POSITIONS OF THE PARTIES —The pariies to the dispute
rely upen certain rules comfained in an agreement between them, Dbearing

effeetive date of November 1, 1929: .
“frure 16. Intermiitent Serviee—(n) Where setvice is lntermittent, eight
{&) hours’ actual time on duty within a gpread of twelve (12) hours shall
constitute a day's work. Xmployes filling such positions shall be paid
overiime tor all fime actually on duty or beld for duty in excess of eight
{8) hours from the time reguired to vepotrt for duty fo the time of re-

97248 16---——12 (191}



192

lease within twelve (12) consecutive hours, and also for all time in excess
of twelve (12) consecutive hours computed continuously from the time
first required to repeort until final release, Time shall be counled as
continnous service in all cases where the interval of release from duty
does not exceed one (1) hour,

“{b) Exceptions to the foregoing paragraph shall be made for individual
bositions when agreed to between the Management and duly accredited
representatives of the employes. For such excepted positions the fore-
going paragraph shall not apply.

“(c) This rule shall not be construed as authorizing the work of split
tricks where continuous service is required,

“{d) Intermittent service is understood to mean service of a character
where during the hours of assignment there is no work to be performed for
periods of more than one (1) Iour duration and service of the employes
cannot otherwise be utilized.

*{e) Employes covered by this rule will be paid not less than eight (8)
hours within a spread of twelve (12) consecutive hourg.”

“Rure 20. Overtime~—No payment will be made for overtime worked
except by direction of proper authority or in cases of emergency where
such advance authority is not obtainable.

“Except as provided in Rule 16, time in excess of eight (8) lhours,
exclusive of the meal period, on any day, will be considered ovoertime
and paid on the actual minute basis at the rate of time and one-half.”

“RULE 23. Sunday and Holiday Work—Work performed on Sundavs

- and the following legal holidays—namely, New Year's Day, Washington’s
Birthday, Decoration Day, Fourth of July, Labor Day, Thanksgiving Day,
and Christmas (provided when any of the above holidays fall on Sunday,
the day observed by the State, Nation, or by proclamation shall be con-
sidered the holiday), shall be paid at the rate of time and one-half, except
that employes necessury to the continuous operation of the Raiiroad and
whe are regularly assigned to such sevvice will be assigned one regular day
off duty in seven, Sunday it possible, and if required to work on such
regular assigned seventh day off duty will be paid at the rate of time nand
one-half time; when such assigned day off duty is not Sunday, work on
Sunday will be paid for at straighi-time rate.”

The petitioner contended that the assighments in controversy were split tricks
and prohibited by the agreement; the carrier, that the assignments were
properly made under the rule permitting intermitient serviee.

CONCLUSIONS OF THH DIVISION.—TUpon the whole record and all the
evidence, the Division arrives at these conclusions:

(1) Service of the character usually performed by the elaimants herein
was being continuously performed during their hours of assignment within the
neaning of Rule 16 (d) of the agrecment between the partics,

(2} The assignments involved in this controversy were, accordingly, in
violation of Rule 16 (e¢).

(3) The employees, under Rules 168 and 20, are entitled to be compensated
in accordance with their claim,

AWARD

The claim is sustained,
By Order of Third Division:
) NATIONAL RAILROAD ADJUSTMENT BOARD.
Attest:
H. A. JomxNson,
Secretary.
Dated at Chieago, 11l this 18th day of Febhruary 1936.

DISSENT FROM AWARD NO. 200, DOCKET NO. CL-229

I dissent from the award in this case for the following reasons:

1. The findings and conclusions are indefinite in that they fail to disclose
the ecircumstances or conditions under which the intermittent assignments com-
plained of were made, and furnish no sufficient hasis for the award.

2. The award in its entirety is incongistent with the facts and evidence he-
fore the Division, and does not reveal with sufficient clarity the language of
the rule upon which it depends, nor the understanding or interpretation of the
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same reached by the referee and by him deemed sufficient to sustain the
claim.
The contentions of the parties are disposed of in one brief paragraph in the
following language:
“The petitioner contended that the assignments in controversy were
gplit tricks and prohibited by the agreement; the carrier, that the assign-
ments were properly made under the rule permitting intermittent service.”

Such a restricted eontention by the petitioner is pot found in the submis-
sion before this Board. 'The petitioner sets forth his contention with respect
to this aspect of the alleged violation of the rule in the following language:

A, “We contend that the intermittent service rule is designed and so
worded as to prevent split trick assignments being worked with the excep-
tion of isolated instances. We construe the rule to mean that gplit tricks
are not permissible except where an emplove assigned to such service
is the only employve at that point performing a2 specific elass of work, and
there would be no work to perform for periods of one hour or more,”

And again in the following language:

B. “The Brotherhood helds that intermittent service is not permissible
except where the employe assigned to such service i8 the only employe at a
particular point performing a specific class of serwice, or, if there be more
than one emplove performing the same service none of the others perform
the same service during the period of intermittent release.” [Italics
added.]

A further contention of the petitioner is that service at the Minneapolis
Pagsenger Station is continuous throughout the twenty-four hours daily,
which he states at various places in his submission in the following language:

C. “Service is continuous at Minneapolis Passenger Statton, as evidenced
by ihe fact that during the interval of release involved in this dispute,
10:20 a. m. to 3: 00 p. m., there i& work performed and employes gssigned
to positions 102, 126, 130, 137, 103, 106, 113, 115, and 123 are working all
or a portion of such periods of release.”

D. *The information alse indicates that baggage mailroom employes,
Minneapolis Passenger Station, are and have been recognized and treated
as employes necessary to the confinuous operation of the cwrrier. * * i
[Italics added.]

E. “We admit the employes performed no work during the off-duty period.
However, this does not serve to deny payment claimed, because employes
are released during period when there is work performed, eontinwous op-
eraiion Deing required, and split tricks under such clrecumstances are in
violation of rules agreement.” [Italicg added.]

. “In conclusion, manifestly, the words ‘where continuous service is
required’, can only have reference to the class of work and not to the
individual worker.” [Italics added.]

And here the petitioner states his own definition of infermittent service in
the following language:

G. “The definition of intermittent service must be construed in con-
nection with the exception which prohibits ‘split tricks’ where continuous
gervice is required. Intermitfent service being permigsible only where
there is an intermission of more than one hour during which no work is
performed by any emploge” {[Italics added.]

Thus, nowhere does the petitioner make the unconditioned averment that
“gplit tricks” are prohibited by the rule as would appear from the statement
of his contention in the findings of this award.

Conclusion (1) of the award misleads to the extent that it conveys the im-
pression that work of the clags or character performed by the clalmanty was
being poerformed continuously during the tem or twelve hour spread of the
claimants' tours of duty, whereas petitioncr’s own exhibit shows the contrary
to be the faet, with the possible exception of position 110, and as to that posi--
tion there is no afirmative evidence that the same is not true. It falls squarely
under the italicized portion of the guoted paragraph B above. There is no
other position of the same classification or rate of pay.
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Dosition No. 125 ig that of tilroad mail clerk, Ifis tour of duly, within a
spread of cleven hours, is so arranged as to cover the morning and afternoon
train arrivels and departures, On his morning tour, 24 traing arrive and de-
part; on his afternoon tour, 13; and during the interval between there is one
cach arriving and departing. No¢ showing whatever ix made that anyotle is
assigned te or Joes sort, dispatel, or handle railread mail during his periml
of release from 12 m. to 3: (1) . m, There is no other position of this classi-
fication or rate of piLy.

Position No. 6 is that of callep and sorfer. There arve ten such positions, one
of which is assigned a tour of duty 12 midnight to 8: 30 q. m.; twao assigned
5:00 p.m, to 11:30 p. . ; five assigned 3: 30 p. n. to 12 midnight, and one from
4:80 . w to L: 00 a. m.  Thus it is shown that nene of these assignments cover
the period from 8:30 a, m. to 2 30 p. m., in which fulls the four-hour interval
of release on pogition No. 6. During this interval there ig g complete cessation
1{? work of the class and charsecter performed by the incumbent of Dosiiion

0. 6.

Positions Nos. 120. 15, and 20 are thosc of baggage and mail trucker. There
are seven such tull-time positions and three part-time positions. Two of the
part-time positions are assiened from 6:380 »., m. to 10 30 . m., and one from
6:45 p.om. 1o 10: 45 p. m. Three positions are assigned from 2 00 p.m. to 11:30
D- m.; one from 3: 00 p. m. to 12 wmidnight, and one from 2:30 p. wm. to 12 mid-
night, The intermittent assimmments in this classification are shown in the
award, and it will e seen that no employe in this elassification is working
during the interval of velease on those positivns, exeept that in the morning
positiens 135 and 2¢ continne thirty minutes after position 190 is relensed, and
in the afternoon those fwo positions «lo not restume until thirty minutes after
Losltion 120 has resmmed. Again, in this classtfication, for a periml of three
hours and thirty minutes, from 11: 60 g, m. 10 2:30 p. ., there is a complete
cessation of work,

That is the evldence before this Division. There being no employes engagedd
in the cinss or character of work fo wltich intermittent assighments are made
during the intervals of relief of emPloyes on split iricks, there could be no
service of that character performed unless it twere by employes engaged in other
<haracter of work. and no word of evidence to that effect was offered hefore
this Division. Conclusion (1} is, therefore, in error.

Taking the award as a whele, one mains the impression: first, that the
Referee does not recognize that the fwo terms “internmittent service”, as related
to asgigntents, and “splt trick” wmean the same thing; second, that he does
1ot take cognizance of the evidence showing that the class of work upon which
the claimants were engaged was not being performed Jduring their intervalg of
release, but bases his conelusions and award upon i concept or interpretation
of the words “continueus service” ayg used in the rule, wlich he fails to reveul
or explain, and which is indispensable Lo its support in view of the plain lan-
guage of paragraph (d) of the rule, reading

“Intermittent service is understood to mean service of a charecter where
diring the hours of assignment there is no work to he performed for pe-
riods of more than one (1) hour duration and service of the employoes
cannot otherwise be utilized.” [Ttalics added.]

The award in this cuse is inconsistent with the award of this Division No.
100 in Docket No. 156. In that case the carrier assigned certain bageage mas-
ters or baggagemen to split tricks, and turing the intervals of their release
vequired the ticket agents and janitors to perform their work. This Division
gaid in part:

“Baggage sevvice was assigned to be performed by oiher cmployes {ticket
agents amd janitors) during intervals of release of those assigned under
rule 4%, intermittent service and, therefore, the baggage service at Green-
field, Mass., was not intermittent within the meaning of rule 48.7

This Division also passed on this guestion in itx award Nos. 202 in Docket
223, and 203 in Docket 224,

The T, 8. R. L. B, in its Decision 3864, Docket No. 4501, passed upon this
question in a ease presented to it in langunage very similar to that used in the
instant case. The employes there contended that the intermittent service rule
was not properly applied in assigning night ticket clerk and night baggagemen
1o intermittent service, because the station in question. one of the Iarger ones on
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the lines of the carrier involved. employed upwards of forty employes coming
under the clerks sgreement, and there was work to be performed during the
mterval of release of the employes assigned to intermittent service, The Labor
Board denied the claim.

I hold that continuous service, as referred to in this rule, means continuous
work of the class or character of that performed, or to be performed, by the
employes assigned to intermittent service, and that the language and history
of the rule does not support any other interpretation. Therefore, the assign-
ments complained of in the instant cuse were proper.

{8.) Geo. H. DuUeax.

The undersizned concur in the above dissent :

A. H. JoNES,

L. ©. MURDOCK.

C. C. Coox.

R. H. ALLISON.
CRICAGO, 1LLINOIS, February 24, 1936,

SUPPORTING OPINION

We support Award No. 200, in Docket No. CI-229, by guoting the following
from the “Position of Carrier”;

“The Management submit to the members of the Board that the employes
named in this dispute were and have been properly paid for work performed
within the provisions of current clerks’ schedule rule 16, ‘Intermittent
Service’, specifically paragraph (d) of the mentioned rule reads:

« ¢ Tntermittent service is understood to mean serviee of a charvacter where
during the hours of assignment there is no work to be performed for periods
of more than (1) hour duration and service of the employes cannot other-
wise be utilized.” {[Italic ours.]

“The employes involved in this dispute were and would be employed
handling United States mail and baggage at a large terminal where con-
tinnous operation of the ecarrier means the muinterrupted movement of
traing, Including the work necessary to the dispateh and handling of United
Ytates mail and baggage, yet the fact remains, as evidenced herein, the
arrival and departure of passenger trains arranged for the convenience of
the traveling publie, proves that within each 24-hour period there would be
2o work which the claimants could perforin of more than one hour duration
and their services could not otlierwise be utilize .7 {Italics ours.]

The record shows that the work of handling mail and baggage at Minueapolis
was performed during the periods of release of the employes in guextion. The
ovidence also indicates that the Carrler worked thesc employes intermittently
oh positions or work requiring continuous service or perforinance,

The submission of the Carrier further proves ihat “peak-load” periods were
established where continuous service was required. The Carrier’s evidence
<hows {hat between the hours of 6:35 and 9:45 a. m,, 28 trains arrived and/ov
departed, and that from 3: 35 to 11: 25 p. m., 31 trains arrived and/or departerd.
During the periods of release of the employes in guestion, viz, Trom 10: 00 a. n.
to 3:00 p. m., 6 traing arrived and/or departed, and service was continuous.

The assignments were unguestionably in violation of the Intermitient Service
Rule, as further indicated by Question and Answer No. 5 of Interpretation No.
3 to Decision No. 630. That Interpretation, in its entirety, is cited as additional
proof of the correctness of the award.
{3.) J. H. SYLVESTER.

CHicago, ILTINO1S, Feliruary 235, 1936,



