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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

Lloyd K. Garrison, Referee

PARTIES TO DISPUTE:
BROTHERHOOD OF RAILROAD SIGNALMEN OF AMERICA
SOUTHERN PACIFIC COMPANY (PACIFIC LINES)

DISPUTE.—

“Claim of P. 8. Oakeshott and 41 other signal department employees of
the Western Division, for compensation lost during the month of Decem-
ber 1934, aceount their working time being reduced by the railway manage-
ment from five days per week to three days per week.”

FINDINGS.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that:

The carrier and the employees involved in this dispute are respectively carrier
and employees within the meaning of the Railway Labor Act as approved
June 21, 1934,

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein.

The parties to said dispute were given due notice of hearing thereon.

This dispute being deadlocked, Lloyd K. Garrison was called in as Referce
to sit with the Division as a member thereof.

There is in evidence an agreement between the parties effective March 1,
1026.

Prior to 1930, with perhaps oceasional minor fluctuations, the signalmen in
question worked six days a week. During the next four years a number of the
men were lnid off and others had their working days reduced, some to five, some
to four, #nd the majority to three. On February 1, 1934, until on or about De-
cember 4, 1934, the men were all restored to a five day weck. The petitioners
claim that the restoration was brought about as a resnlt of an agreement by
the carrier to establish and maintain a five day week, and that this agreement
was broken on or about December 4, 1934, from which date until the end of
that monih the men involved in the present claim went on a ihree day week.
The five day week was again restored in January 19235, and has apparently
been substantially maintained sinece then,

The petitioners base their claim of an agreement on a letter to the General
Chairman from W. M. JTaekle, FKngineer of Maintenance of Way and Structures.
The letter is dated January 12, 1934, and reads as follows:

“Referring to your letter of January 9th and our recent conversation
about working signalmen five days per week, We expect to put this into
effect not later than February 1st.”

It ig coneeded that the original agreement between the parties effective March
1, 1926, and still in force, contains no guarantee of any particular number of
working days per week. It is asserted, however, that the Jaekle letter consti-
tuted a modification of that agreement and gnaranteed a five day week. Not-
withstanding the ecarrier’s position, the evidence satisfies us that Jaekle had
authority to bind the carrier to such an mnderstanding if sueh an understanding
can be extracted from the letter; and it can make no difference that the General
Chairman failed to give 30 days notice of the desired change under Section 6
of the Railway Labor Act, because if Jaekle's letter constituted a binding agree-
ment, it also constituted a waiver of any insistence on a 30 day notiee.
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Giving to the words in Jaekle'’s letter their ordinary, everyday meaning, they
do not speak the language of an agreement but indicate merely an intention
on the part of the carrier to do something which the carrier was not bound to do.
The reference to a “recent conversation” does not help matters, for there is no
evidence that that conversation amounted to an agreement to guarantee a five
day week. If, in that conversation, such an agreement had been reached, it
would have no binding effect unless a written memorandum of it were made,
and the letter cannot be said to constitute such a memorandum, because it does
not describe any agreement, does not refer to any agreement, and merely
states that the carrier expects to put into effect a five day week. The letter
contains no guarantee or promise that if the five day week were restored as ex-
bected, the carrier would be bound to maintain it for any length of time. We
are not at liberty to add such a guarantee or promise to the letter unless from
other evidence it can clearly be said to be hinplicd.

The evidence lends no support to any such implication, but on the contrary
indicates that a guarantee was neither thought of nor discussed. Thus the
correspondence antedating the Jaekle letter, which stretehes back to Septeinber
1933, consists in substance of repeated requests by the Genera! Chairman that
the men be given more work in view of their small earnings and the difficulty
of properly attending to their apparatus and equipment, aud of replies by the
carrier that the conditions would not permit any work inerease. In all of this
correspondence leading up to the Jaekle letter there is not a word about estab-
Lishing a guaranteed work-week. Moreover, there were put in evidence four
agreements between the parties modifying or supplementing the main agreement
of March 1, 1928, and each of these (they are dated June 11, 1931, August a1,
1932, December 17, 1934, and March 86, 1835) were expressed in clear and definite
language with suflicient detail to show what was moeant to he accomplished ; and
each (except the one of December 17, 1934, which was evidenced by an exchange
of letters) was in the form of a bilateral agreement signed by both parties. No
particular formality is necessary (o the making of a contract. But from the
course of dealing betwcen the parties it would be surprising to find such an
Important matter as a five day week guarantee—more important than any of
the other matters covered in the four agreements just mentioned——expressed in
such a easusl and indefinite form as Jaekle's letter, which in fact makes no
reference whatever to any promise or guarantee.

There is 1o indication from the subsequent actions of the parties that they
supposed any such gnarantee or promise to have been eoniained by implication
in the Jaekle letter. Tor example, on J anuary 31, 1835, only a month after the
reduction of work complained of, the General Chuirman wrote to the carrier as
Tfollows:

“The employees of the signal department are very desirous of avoiding
fuctuations in the matter of future working time.

“An arrangeinent similar to what we have on the other western roads
is feasible and desirable on our part, and I hope you will docket this as a
request for an early conference on the subject matter.”

A few days later, on February 5, 1935, the General Chairman writes again:

“The purpose of my request for a conference was to attempt to work
out a plan with you establishing & uniform work week,

“We do not want, and are trying to avoid a repetition of a three day
work week which we experienced December last. If such retrenchments
are necessary we believe the juuior men should be lnid off *# * =

It is hard to believe that if the General Chairman had cousidered the original
Jaekle letter as containing a five day guarantee he would have written in this
tone instead of pretesting or at least referring to the repudiation of that guar-
antce. A little later, on Mavrch 6, 1933, an agreement between the parties,
formal in language and signed by both parties, was entered into providing in
substance that if an entire gang were laid off on any regulariy assigned work-
ing day becanse of inclement weather, they would be permiited to work an
additional day to which they were not regularly assigned, provided the carrier
degired to have them work. This agreement is hardly consistent with a pre-
existing five day guarantee under which the men would be pald whether they
worked or not. ¥inally, the original claim of the petitioners in this case, dated
April 27, 1935, does not mention the supposed Jaekle agreement but bases the



235

claim on violations of the seniority provisions of Rules 28 and 53. There are,
it is true, references to violations of the Railway Labor Act in not maintaining
rules and working conditious arrived at by agreement, but it seems clear from
the whole tenor of the claim that these references were not to the Jaekle letter,
which was never mentioned, but to the seniority rules of the agreement. The
correspondence shows that it was nearly four months after this claim was
Dresented, namely, on Augusi 8, 1935, that for the first time the Jackle letter
was brought up and relied on as an agreement,

Under all of these circumstances it can scarcely be argued that the actions
and dealings of the parties were such as to permit us to read into the Jaekle
letter binding language and binding promises that are not there. We conclude,
therefore, that the Jaekle letter must be given its natural meaning and that
it amounted not to an agreement but simply to an expression of intention by
the carrvier to give work to the men which it was not bound] to give them
and which it was not bound thereafter to maintain.

There remains to be considered the question of whether or not the action of
the carrier in Dcocember 1934 amounted to # violation of the seniority rules
of the Agreement, since the rules speak only of force reductions, and abolition
of positions. Since no positions here were abolished, the quesiion is whether
laying off certain men two days a week while others, some¢ of whom had less
seniority, were kept working five days a week, constitutes a reduction of force
within the meaning of the seniority rules. The pertinent rules asre as follows:

RUILE 3¢

“LAID OFF EMPLOYES RETAINING SENIORITY RIGHTS.—Ruix 386,
When employes, laid off by reason of force reduction, desire to retain
their seniority rights, they must file with the officer notifying them of
the force reduction, their address and renew same each sixty days. Failure
to renew the address each sixty days or te return te the serviee within ten
days, after being so notified, will forfeit all seniority rights.”

RULE 53
“REDUCTION OF FORCE.—RuULE 53. When force is reduced, the senior

man in the elass on the seniority district capable of doing the work shall
be retained.”

RULE 54

“DISPLACEMENTS.—RuLE 54. When force is reduced or position abo)-
ished, an employe, if no position is available, will have the right to displiuce
the junior employe of the same seniority class whose position he is quali-
fied for. If no such junior employe, he may displace the jurior employe in
the next lower seniority class whose position he is qualified for. An em-
ploye so displaced may exercise hig seniority rights in the same manner.”

RULE 53

“LAID OFF EMPLOYES TQO HAVE PREFERENCE.—RuLE 55 Em-
ployes 1aid off on account of reduction in force, if competent, shall be given
employment on other divisions when there are vacancies, in preferecnece to
new men, with the privilege of returning to their former divisions when
conditions will permit and regain their former rights.”

‘We must also consider the interpretation of Rule 54 agreed to by the parties
June 11, 1931, which provided that:

“The following interpretation and application of Rule 54 of the current
Signalmen’s Agreement, shall be applied when an emnloye loses his regular
Dosition as a result of force reduction, position abolished, or by displacement,
to wit:

“*(2) In event a new position is created, a displaced employe may take
suneh new position.

*4(3) If employe does not desire to exercise the privilege of Section 2,
he may displace the junior employe (if his junior) in the same seniority
class,
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{(4) If seniority is not sufficient to displace the Junior employe in the
same seniority elagg he may displace the junior employe (if his Junior) in
the next lower seniority class and 80 on in g]] lower clasges,

“iB) If cmploye takes g Dosition as Drovided in Section 2, and s
not_ the succegsful applicant for the position, provideg it is a position
“:hl(f]l must be bulletined, or if the position is abolished, and/or if he ig
displaeed thereon, he shall be entitled o again exercise the Dprivileges of
this iuterpretatiuu.

i | 6) All Drivileges under this Interpretation must be exercised within
ten (10) days from date of loss of Dosition, except employes who are on
a previously authorized leave of absence, or sick at the time of Igeg of
position, shall be allowed ten (10) days after date of reporting for work
t0 exercise the DPrivileges of this Interpretation.’ »

It will be seen in all of these rules and in the interpretation of rule 54
that the term force reduction is nseqd in the sense of 4 complete severanee
from the payrell and not in the sense of g reduction in the number of work
days per week. The employes contend, however, that that meaning is not
exclusive ang that laying a man off for two days a week while others are
kept working ig in substance ag much a force reduction as if he was laid off
altogether, and in support of thig contention they cite United States Railroad
Labor Board Pecision No. 1040, Docket 1243, June 6, 1922, which reached that
result, though under a1 agreement somewhat different in wording. We need
not pass upon thig question, beeause it a man is I3id off through gz force
reduction hig remedy is under rule 54 as modified by the interpretation herein
above referred to, and under the interpretation he must assert his displace-
ment rights within ten days, which wag not done in this case.

The ¢mployes state that the brivileges were not exercised because the
Management had breviously taken the position that temporary reduction in
the number of work days was not a force reduction within the meaning
of the Agreement gnd that, therefore, it would have been useless o attempt
10 exercise the privilege, The fact remaing that the privilege was not exercised.

One of the objects of the interpretation of rule 54 was to avoid the presenta-
tion of seniority claims based Om an alleged violation of the ruleg long after the
alleged violation had oecenrred, It for example, the carrier in reducing force
erreneously but in good faith Iaid off some senior man who should have been
retained, he would have the privilege of asserting his displacement right, but
it wus desired that the assertion should be made promptly in order that the
claim might not arise long afterwards when the facts might no longer be clear,
and when if the claim were sustained the earrier might be held responsible
for retroactive pay. If we are at liberty to interpret the term force reduction
in the seuse desired by the employes, the desirability of brompt action in the
assertion of the einployes’ rightg would he no less than in the case of a man
completely severed from the payroll. The record in this case indicateg the
difficulty of attempting to adjust such claims long after the event, The em-
ployes frankly admit that there may be errors in the number of days lost,
which they are claiming for various men. There is no evidence to indicate
how the work assignments could practically have heen arranged to avoid work-
ing senior men g less number of days per week than junior men. At the hear-
ing before this Board on March 19, 193G, the representative of the employes
said that the only practieal wiy In which the desired object could have been
accomplished would have been to lay off altogether enough men to enable the
remainder to work five days a week: that it would not have been practieal
because of the intermixture of the work to assign junior Inen to three days
a4 week and senior men to five, If we assume then that enough junior emploreg
sltould have been Iaid off altogether to enahle the seniors to work five days a
week, a calculation hased upon the divigion roster, the ngmber of days lost
as claimed by the eémployes and the dates contained in the December 1934
calendar will show that approximately fifteen men would have had to lay off
completely in order to enable the remainder to work five days 1 week. But
the documents Jjust mentioned show that five of these fifteen men would have
been among the claimants listed by the petitioner, for among these claimants
were some men with very little seniority. The remaining ten of the fifteen
would have had te come from the signal maintainer force, but there ig nothing
in the record one way or the other to show that the signal maintainer force
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conld have bheen feasibly reduced by that number or that if men had bheen
shifted from the signal gangs and signal repair shop the reguirements of the
service could have been met in the latter positions. We cite these difficulties
presented by the record not in criticism of the employes but as g possible
explanation of why so short a period for asserting clafins was provided for
in the interpretation,

It may be that the period is too short for practical purposes and it may he
also that the attitude of the Management toward the meaning of the term
force reduction has been such as to discourage employes from acting upon the
interpretation. But if there are these defects in the provisions of the interpre-
tfation we cannot remedy them or disregard the existing provisions in our
decision, The remedy, if one ig needed, can come only from negotiation ang
agreement,

It was suggested at the hearing that the interpretation does not apply to thig
case because it deals with employes who lose their regular positions, wheregg
these employes were merely laid off two days a week, But since all the
seniority rules treat the term force reduction in the sense of the loss of Dposition,
the employes must in order to get the benefits of the rules, assert that the loss
of two days a week is the same thing in substance, though not in degree, as the
loss of position. And if that contention is Sustained, then the interpretation
hecomes applicable and the claim falls because not exercised within the time
limit. But if the contention is not sustained, then the loss of work days was
not a force reduction within the meaning of the seniority rules and the claim
will fall on that ground. The employes cannot take the bhenefity of the seniority
rules without their burdens or ask for the sweet without the bitter, If the
result is that an injustice would have been suffered without a remedy, the
fault is in the Agreement, but this Board cannot change the Agreement or
subtract from or add to its terms.

AWARD
Claim denied,
By Order of Third Division :
NATIONAL RAIIROAD ADJUSTMENT Boarp,
Attest
H. A. JoRNgoN, Secretary.

Dated at Chieago, Illinois, this 26th day of March 1936,



