Award Number 255
Docket Number TE-150

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Lloyd K. Garrison, Referee

PARTIES TO DISPUTE:
THE ORDER OF RAILROAD TELEGRAPHERS
THE ATCHISON, TOPEKA & SANTA FE RAILWAY COMPANY

DISPUTE.—

“Claim of the General Committee of The Order of Railroad Telegraphers
on Atchison, Topeka, and Sania Fe Railway, that the following named
positions of Agent, shown in the wage geale of Telegraphers’' Schedule

Agreement ;
Abbyville, Kansas, Agent-Telegrapher __________________________ ______ $0. 69
Ashton, Kansas, Agent-Telegraphev________ ___ o . 59
Bellefont, Kansas, Agent-Telegrapher_ _  ___ _______ - - - .66
Bolton, Kasnas, Agent-Telegrapher . _________________ .61
Buxton, Kaunsas, Agent-Telegrapher____ oo . .57
Castleton, Kansas,' Agent-Telegrapher—_________.___________.___________ .62
Coyville, Kansas, Agent-Telegrapher__ . ______ o o __. .07
Cummings, Kansas, Agent-Telegrapher . . . ______. . 60
Danville, Kansas," Agent-Telegrapher_ _________ . _.__ . __________________ . T0
Dundee, Kansas, Agent-Telegrapher. . . . __ .63
Dillwyn, Kansas, Agent-Telegrapher__._ . _____________________________ .68
Geuda Springs, Kansas, Agent-Telegrapher____ ______________________ .65
Hartland, Kansas, Agent-Telegrapher . . . . o oo _____. 65
Heizer, Kansas, Agent-Telegrapher_______________ ¢ .63
LeLoup, Kansas, Agent-Telegrapher . e e . .62
Milan, Kansas,® Agent-Telegrapher________ _ — —_— —— .70
Mitchell, Kansas, Agent-Telegrapher o e e e .61
New Halem, Kansas, Agent-Telegrapher__ e .57
Plevna, Kansas, Agent-Telegrapher oo e .69
Spivey, Kansas, Agent-Telegraphev_____ _____ e L T0
Vilas, Kansas, Agent-Telegrapher_ o e _ 57
Webber, Kansas, Agent-Telegrapher_..._ . __ . _ o o __ .63
Zenith, Kansas, Agent-Telegrapher_ ______ S e e .69
Glendale, Kansas, Agent-Telephonevr e .56
Halls Summit, Kansus, Agent-Telephoner_____________ ____ ________._ .bB6
Moreheud, Kansas, Agent-Telephener. . _____ . _____ ]
Shaffer, Kansas, Small Non-Telegraph Agent__________________________ .48
Rest, Kansas, Small Non-Telegraph Agent . - - —_——— .48
Frizell, Kansas, Small Non-Telegraph Agent___________ . .. .. .48
Copan, Oklahoma, Agent-1elegrapher__ . _ .  ____ . . .66
Elmer, Oklulioma, Agent-Telegrapher___._________ - _— —_—- .68
Nardin, Oklahoma, Agent-Telegrapher .. . . ____ .62
Owasso, Oklahoma, Agent-Telegrapher— o .66
Vera, Oklahoma, Agent-Tlelegrapher . o~ .63
Chriesman, Texas, Agent-Telegrapher . e ____ .62
Christoval, Texas, Agent-Telegrapher..__ _ e .68
Longworth, Texas, Agent-Telegrapher_._______ . ____. .G8
Maryneal, Texas, Agent-Telegrapher.__ e — e ——— .08
Umbarger, Texas, Agent-Telegrapher _________ ____ . . .64
Vroman, Colorado, Agent-Telegrapher_________ _____ . .67

181¢ rate agreed upon effective 12-5-32.
(348)
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Berino, New Mexico, Agent-Telegrapher. -_— - $0.67
Buchanan, New Mexico, Agent-Telegrapher________..___ - .68
Capulin, New Mexico, Agent-Telegrapher___________ .70
Dona Ana, New Mexico, Agent-Telegrapher .. _______________ . .67
Bluewater, New Mexico, Agent-Telegrapher_____. — ____ .68
Nutt, New Mexico, Agent-Telegrapher e et e .67
San Antonio, New Mexico, Agent-Telegrapher —— — — .19
San Marcial, New Mezxico,” Ageut-Telegrapher_ ——— .95
Scholle, New Mexico, Ageni-Telegrapher _ _— ——— . 68
Shoemaker, New Mexico, Agent-Telegrapher_ . o .70
Taiban, New Mexico, Agent-Telegrapher___ e e .71
Tolar, New Mexico, Agent-Telegrapher__._ —— .71
Santa Rita, New Mexico, Agent-Telegrapher. S - .98
Chambers, Arizona, Ageni-Telegrapher ______ .. - - .70
Topock, Arizona,? Agent-Telegrapher_______ . ____ ____ —— ——— .82
el Rosa, California, Agent-Telegrapher__________ .62
¥l Toro, California, Agent-Telegrapher__________ o . 67
Gofls, California, Agenf-Telegrapher____ e .82
La Mirada, California, Agent-Telegrapher_ e — .67
Newberry, California, Agent-Telegrapher_ e em .62
San Onofre, California, Agent-Telegrapher. . ______ . .68

{(To these rates, except at Filmer, Christoval, Longworth, and Maryneal, an
increase of 3¢ per hour was added Jan, 1, 1928.)

be restored to Telegraphers’ Schedule Agreement as Agent, and a just and
reasonable rate of pay be negotiated for each position in conference between
the Committee and Carrier, retroactive to the date reclassified and declared
abolished Ly the Carrier.”

FINDINGS.—The Third Division of the Adjustment Board upon the whole
record and all the evidence, finds that:

The Carrier and the Employes invelved in this dispute are respectively
Carrier and Employes within the meaning of the Railway Labor Act as ap-
proved June 21, 1534,

The parties to said dispute were given due notice of hearing thereon.

As result of a deadlock, Lloyd K. Garrison was called in us Referce to sit
with this Division as a member thereof.

Au agrecment bearing date of February 5, 1924, as to rules, and January 1,
1928, as {o rates of pay, is in effect between the parties.

On various dates between 1930 and February 1, 1935, the Carrier discon-
tinued telegraph or telephone service at the stations involved in this dispute,
except at Shaffer, Rest, and Frizell, Kansas, which were small non-telegraph
agencies. A few days prior to such action the Carrier, in each instance, noti-
fied the General Chairman that the telegraph or telephone service would be
discontinued on a certain date, the position abolished and a *Resident Agent”
installed in licu of the existing agent. The Resgident Agents were paid at
monthly rates ranging from $20.00 to $80.00, the average, as stated by the
carrier, being $31.23.

These changes were made, according to the Carrier, because of greatly de-
creased business at the stations in question. Motives of economy were con-
trolling. The case, like s0 many others, is a depression case. The management
felt the necessity of curtailing expenses. This curtailment, however, came out
of payrolls, and the sole question before us Is not whether the management’s
action was justified on business grounds, but whether the agreement per-
mitted it.

The scope rule of the agreement provides that:

“This schedule will govern the employment and compensation of * * *
Agent-Telegraphers, Agent-Telegraphers * * * and such agents and
other employees as may be shown in the appended wage scale.”

All of the positions involved in this dispute are shown in the wage scale
appended to the agreement. Article I of the agreement provides that:

“All employees herein gpecified shall be paid on the hourly basis.”

2 8%5¢ rate agreed upon effective 11-1-31,
s 50¢ rate agreed upon effective 12-1-30.
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Uniess a contrary understanding between the parties can be shown to exist,
the unmistakable meaning of these twao rules is that all agency work performed
at the stations specified in the appended wuge scale shall be governed by the
agreement and paid for on the hourly basis.

Before considering whether any such contrary understanding exists, we must
determine whether the service performed at the stations, after the changes
complained of were made, fairly constituted agency work, or whether in fact
agency work at the stations had been abolishied. The record shows thut while
the duties of the Resident Agents vary somewhat from station to station, they
include in general such work as meeting trains, receiving and delivering freight,
handling express where there are express agencies, inspecting ears for loading,
checking yards and making reports, making switch lists, signing bills of lading,
soliciting new business, carrying mail, etc. The Carrier’s instructions to its
agents describe their duties in some detail, and the employees assert that the
major portion of these duties are being performed by the Resident Agents.
These contentions are nowhere denied in the record, and in the Carrier's
printed brief, signed by its Vice-President, the following passage appears:

“But it is said that these part-time agents perform some of the duties
of a full-time agent. Manifestly that is so. Some of the duties of an
agent have to be performed or the agency would be abolished altogether.”

On the evidence before us we conclude that the agencivs have not been abolished,
that agency work is still being carried on, and that the payment on a monthly
basis of the employees who are doing that work violates the agreement unless
there is some understanding to the contrary. The Carrier in essence rests its
case upon the existence of such an understanding, The understanding is said
to have been arrived at by an exchange of letters hetween the Carrier’s repre-
sentative and the General Chairman representing the employees. These lettars
were exchanged during the progress of negotiations which culminated in the
execution, several weeks after the letters were written, of the present agreement
between the parties. (The agreement was executed in the latter part of
Mareh 1924 although its effective date is February 5, 1924.)
The letters in question were as follows {italics ours] :
File 123052

Cricaeo, February 25, 1924
Mr, C. GrEEN, Gen. Chrmn.,
The Order of Ruailroad Telegraphers,
501 Main 8¢, Newton, KEansas (Delivered at Chicago).

DEear 8Si1x: In order to dispose of the questions in dispute with the Teleg-
raphers’ Committee, we are willing, effective as of February 5, 1924, the
date on which Ex Parte No. 72 was Issued by the Interstate Commerce
Commigsion and became effective, to include as coming under the pro-
visions of the gchedule those exclusive agents now in dispute, who, in addi-
tion to their supervisory duties, are required to perform work usually per-
formed by telegraphers, telephone operators, ticket sellers, bookkeepers,
towermen, and levermen, or similar routine duties, as referred to in
subdivision (a) under the heading “Supervisory Station Agents.” This
includes small non-telegraph and/or non-telephone agents who devote their
entire time to the railroad service.

We will not include—

(1) Those supervisory station agents whose duties are wholly supervisory
and who are not required to perform routine office work, and whom the
Interstate Commerce Commission has designated as subordinate officials in
subdivision (b) of Ex Parte No. 72

In this connection, while thig class is not in dispute, we will be governed
by the interpretation placed by the United States Railroad Administration
on “Routine Office Work”, in that supervising or signing bills, vouchers,
Yeports, pay rolls, or similar duties and individual or confidential corre-
spondence personally performed by the supervisory officer shall not be
considered as routine office work.

(2) Those supervisory station agents at large and important stations,
whose duties are wholly supervisory and who are of necessity vested with
greater responsibilities, duties, and authority than the agents whom the
Commission has designated as subordinate officials.
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(3) Such agents at small non-telegraph and/or non-telephone stations
designated as “Resident Agents”, who render only part time service lo the
vompany, and whose compensation for such service is fxed by special agree-
ment Detiween the company and the individual.

Effective as of February 2D, 1924, we are willing to make the starting
time in one-shift offices between 6 and A M or 8 and 9 P, M. except in
small non-telegraph and/or non-telephone stations.

When small non-telegraph and/or non-telephone agencies are included
in the schedule they will be covered by the intermittent service rule {No.
3}, as awarded Dy the United States Railroad Labor Board in its Decision
No. 2025. This class of employee has not been included within the scope
of any schedule with our telegraphers, and to now include them and apply
to them the overtime and other rules of the schedule wonld add very
-‘materially to their earnings without restrieting their starting time. As a
class, they are required now in many cases to meet early trains, the
schedules of which cannot be changed, and when they have met those trains
their principal duty for the day has been performed. To fix their starting
time at G: 00 A. M. or P. M. would not change the service requirement or
change a long established practice on their part of reporting for duty
sufiiciently early to meet these traing, and it would, therefore, accomplish
ho other purpose than te burden the carrier and the public with an expense
which cannot be justified. We are unwilling, therefore, to agree that a
restrictive starting time rule ghall apply te such small non-telegraph and/or
non-telephone agencies.

We should have the right to start two-trick jobs at any time, arnd
evidently the only reason why the United States Railroad Labor Board iu
its Decision No. 757 of March 3, 1922, changed the rule where three con-
secutive shifts are worked covering a 24-hour period from 5 A. M. to 8 A M
was because of the fact that it did not restrict the starting time of one
and two-shift assignments, thereby permitting the carriers to put into
effect many econcmies that could not be given effect under any Kind of a
restrictive starting time rule. 'To restriet the starting time between 12
o’clock midnight and 6 A. M. on two-trick assignments, as suggested by you,
would place us in a mueh worse condition with respect to our right to
ecopomically operate the railroad than we were in prior 10 our reguest to
the Labor Board for retief, and which was given us under Decision No,
787, Under Supplement No. 21, which was the rule in effect on our lines,
and which seemingly was satisfactory to your committee, the starting
time in one-shiff offices was between 6 and 9 A. M. or 5 and 9P M, in
other offices no shilt to begin between 12 o'clock midunight and 5 A. M.
If it will dispose of the matter, however, we are willing that in two-shift
offices no trick will be started between 12 o'cloek midnight and 5 A. M.
You will still be one hour better off with respect to one-shift jobs in the
afternoon, and also on three-trick jobs where continuous service is re-
guired covering a 24-hour period, than you were under Supplement No. 21,

Yours truly,
(Bigned) T A. Gregs.
At CHIcAco, InL., February 28, 1924,
Mr. T. A. Gnrag,
Assistant to Vice President,
The A.T. & 8. F. Ry. System, Chicago, Hlinois.

Drar Sie: With reference to your letter of February 25th, file 123052,
and our conference relative thereto, regarding the guestion of spread of
commencing time and exclusive and non-telegraph agents in dispute to be
included in Telegraphers’ agreement.

We are agreeable to the spread of commencing time as propoged in our
memo and as agreed by you.

We are also agreeable to Including the exclusive agents in dispate under
Docket No. 1962, some 1986 in number, effective as of February 5, 1924,
with the understanding und agreement that if later g ruling or decision
s made by the Interstate Cominerce Commission or United States Railroad
Labor Board authorizing the payment of compensation claimed for service
for such agents during the interval of this dispute that such compensation
will be allowed these employes in accordance therewith.

07248—36-——23
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As to the small non-telegraph and/or non-telephone agents to he included
as proposed by you, this to include all such agents who devole their entire
time to the railroud service, and upon the terms ggreed wpon.

Yours truly,
(Signed) C. GreEN, General Cheirman.

The case depends upon the construction to be placed on these two letters.
The most natural construction, taking into account not onty the language used
but the circumstances under which the letters were written, is that those
stations whieh were then in charge of Resident Agents (and there were a num-
ber of such stations) would not be included in the schedule of stations to be
covered by the pending agreement. 1In addition, it was understood that the
gmall non-telegraph agencies wou'ld he covered by the intermittent service
rule (Article IIT (b) of the agreement), which provides, among other {lings,
that “at small non-telegraph or non-telephone agencies witere service is inter-
mittent eight hours actual time of duty within a gpread of twelve heurs shall
constitute a day’s work.” As Mr. Gregg said in his letter, relerrving o ngents
of this gort:

“Aw a clusse, they ave required now in many cases to meet carly trains,
the‘schedules of which cannot be changed, and when they have met those
trains, their principal duty for the day has been performed.”

For this reason the Carrier was uuwilling to apply to these employees the
g'estric:tive starting time rule, and Mr. Green acceded to the request that the
intermittent service rule be applied. The passage just guoted from Mr. Groge’s
letter is of some significance. It asserts that the principal duties of these
gmall non-telegraph agents were in connection with the meeting of frains—
duties which are now performed by the Resident Agents—and yet, despite the
relatively unimportant nature of the work, the cmployecs Wwere classed as
agents and covered under the agreement.

The dividing line between the small non-telegraph agent and the Resident
Agent is therclore scen 10 be a slender one; the chief difference, so far as the
work is concerued, is that the former lhns fixed hours of assignment (eight
within a spread of twelve) while the latter has no fixed hours, put must
attend to everything that comes up whenever it comes up. There is a diffcrence
in the method of payment but none of recal substance in the duties performedl

We have said that the most natural interpretation of the Gregg-Green corre-
gpondence is that the then existing Roesident Agents were not to be included
in the schedule of the pending agreement. Pursuant to £iis apparent under-
standing the agrecment, when it was executed, did not include in the schedule
ihe stations wlhich were then in charge of Resident Agents. This interpreta-
tion of the correspondence is thercfore congistent with what took place when
ihe agreement was oxccuted, and explains why some of the gtations where
ageney work was being done were not included in the schedule.

If the meaning of the correspondence is as we have stated it, the carrier
had no vight, after the agrecment Wil exeruted and without the consent of
the employes, to alter tlie metbod of payment for ageney work at those stations
which were deliberately included in the sehednle and covered by the agrecment.

It is an elementary principle of contract law that a written contract embodies
all the understandings Detween the parties, and that prior correspondence lead-
ing up to the contrict, unkess jucorporated by reference into the contract, can
only be considered as cvidence of what the parties meant by the words which
they used in the contract, where those words are eapable of more than one
meaning. 'The prior correspondenee, in short, can be used only as a guide to
interpreting the language of the contract, and not ag modifying or qualifying
ihe contract. The construction we have placed upon the Gregue-Green corre-
spondence, namely that stations then in charge of resident agents weve not to
pe included in the pending schedule, is consistent with what followed and does
no violence to any of the langunage in the eontract. What other construction
could be placed abon ihe correspondenee? As we have stated, the correspoid-
enre cannot be used to attach conditions to the contract but only to shed light
upon its meaning. Iow then would we have to interpret the scope rule if we
are to uphold the carrier’s position?

Wwe would have to read into the scope rule gome such language as {that which
is italicized below:
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iy schedule will govern the employment and compensation of * * *
Agent-Telegraphers, Agent-Telephoners #= % * gand such agents and
other employes as may be shown in the appended wage scale cacept that
such agents shall cegse to be goveried by this schedule whenever the
currier shall pluce thepr on ¢ purt-time monthiy wage basis.”

The word “agents” in the scope rule is a general term meaning men who
do what is commonly considered to be agency work, and, as we have said
before, the clear meaning of the rule is that at the gtations specified in the
schedule the men who do the ageney work there, whoever they may be from
time to time, will be governed by the agreement. To escape from the effect
of this provision, we would have to add, as above, & proviso that men doing
ageney work at these particular stations would be covered by the agreculent
only so long as the carrier chose to keep them on an hourly wage full-time
pbasis. If we added such a proviso, the effect of Article I that the employes
“herein specified” (which simply means the employes from time to time work-
jng at the stations listed) “shall be paid on the hourly basis” would be changed
to mean that the earrier could at its option change the hourly basis to the
monthly basis, at least at one-man stations.

To inject gualifications and ecnditions of this sort into the agreement would
be not to interpret it but to amend it, and, as we have said, correspondence
which precedes an agreement cannot be used to modify the agreement but ounly
to interpret it where its meaning is doubtful. If the employes had understood
that any such gualifications or conditions were by implication to be read into
the agreement, they might not have signed it, for these gualifications and
conditions would have meant that every one-man agency in the schedule could
at will be removed from the agreement by the Carrier through a slight altera-
tion in the responsibilities and method of payment of the employes, Possibly
the enmployees might have folt forced to sign the agreement notwithstanding,
put if so it is diffienlt to suppose that there would mot have been protests and
at least some evidence that they understood what they were doing. It i=
hard also to beileve that the Carrier, if it had desired ihe power to take posi-
{ions oui of the agreement, would not have insisted upon the insertion of a
clause to that effcet instead of signing an agreement without any limitations
whatever and relying solely upon an earlier exchange of letters which do not
expressly talk about the future.

We do not think that Mr, Green’s reply to Mr. Gregg's letter can fairly be
construed as agreeing that the positions to be inserted in the schedule could
gt any time be converted into non-schedule positions. One of the most essential
and jealously guarded principles of collective agreements is that the work
which is covered cannot pe taken out of the agreement so long as the work
remaing to be done. This prineiple Las been repeatedly affirmed in a series of
cases. See U. S Railroad Labor Board Decision No. 2545, Dockels 2958 et al.
{(improper to nssign agency duties to clerks not under the agreement after the
consolidation of goveral stations under a head agent); 1. 8. Railroad Labor
Board Decision No. 3277, Docket 3482 (improper to assign the duties of &
ticket agent to a clerk not under the agreement) ; Award No. 3, Docket TE-24
of thig Division (improper to assign g vacant position to an employee not under-
the agreement—decided without a Referee) ; Award 94, Docket TE-161 of
this Division (improper to assign two agencies te o general agent not under
the ugreenmntﬂmdecided without a Referee) ; Award 231, Docket TE-152 of
this Division (improper to assign a ticket agency fo & freight agent not under
the agreement) ; Award 248, Docket TE-236 (improper to nssign agency duties
to an employee not covered by the agreement).

If Mr. Green had supposed that he was yielding this vilal peoint and not
simply yiclding the minor point of oxcluding from the pending schedule certain
existing stations, it I8 hard to helieve that the matter would not have heen
more clearly put, if not by Mr. Green, then at least by Mr. Gregg. From the
point of view of the Carrier, the most tavorable view of the correspondence
which can possibly be urged is that it is capable of two meanings: (a) the
more restricted meaning that certain existing stations were to be excluded,.
and {b) the broader meaning that, in addition, whenever any included stations
were converted into part-time agencies they would automatically be excluded.
OFf the two meanings, the first iz the more natural for the reasons alrendy-
stated. There is no evidence whatever that the second meaning, which would
have affected the very essence of the agreement, was intended ; at least there:
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is no evidence that it was intended by both partles. But even if that meaning
had been in the minds of both parties—and there is every reason to suppose
that it was not—it could not be carried into the agreement without adding
thereto an exception which does not appear in it and which cannot be read
inte it without doing violence to its language.

Significant light is shed on this whole case by decision 4101 of the U. 8. Rail-
road Labor Board, dated April 5, 1926, involving exactly the same guestion as
that presented here. Shortly after the agreement was executed the Carrier
reclassified the agency positions at seven stations as resident agencies and
changed the hourly rate to a monthly rate, varying from $50 to §60. The
employes presented to the Labor Board arguments similar to those which they
have presented here and the Carrier, as in the c¢ase now before us, contended
tlint the action was In the interest of economy; that the ageney positions
listed in the agreement had been abolished; and that the positions of resident
agent “are not included in the telegraphers’ agreement.” It is reasonable to
suppose that in the argument before the Board, comingz so soon after the
excculion of the agreement, the Gregg-Green corrvespondence was before the
Board and was duly considered, However that may be, the Board in ite opinion,
after referving to Article I, held “thut a rate below the minimum for small
nontelegraph agencies, 48 cents an hour, shouid not be established without
agreement with the representatives of fhe employes,” It is truoe, as urged
by the carrier, that the Board under the statute creating it had mediatory
as well as quosi-judicial funetions, whereas the funetions of our Board are
quasi-judicial only. Nevertheless, it is hard to believe {hat {he Board would
have ruled as it did had it not been convineed in ity quasi-judicial capacity that
the Carrier had no right under the scope rule of the agreement and Article I
to convert agency positions, deliberately included in the schedule as hourly
paid pesitions, inte monthly paid positions. The Board went on to provide
that a rate of 48 cents an hour should be established, snbject to negotiations
by the parties resarding the proper rate, with a joint check and a farther
report to be made to the Board in case no agreement could be reached. This
portion of the decision may or may not have been quasi-judicial in nature, but
as to this we need not inguire because, as we have said, the heart of the opinion
seems almost certainly to have rested upon a quasi-judicial construction of the
agreement.

No question of bad faith on the part of the Carrler iz involved. The
Carrier may have acted under an honest mistake in supposing that hecavse
cerfain stations in charge of resident agents had been excluded from the
schedule, it had the right to place in the hands of resident agents stativns
which were ineluded, and by this method to remove the agency work from the
agreement.

Nor is there any question of the right of the carrier to abolish positions.
The Carrier asserts in its printed brief that the theory of the employes “would
prohibit the Carrier from absolutely abandoning a statien or discharging an
employe that was named in the agreement.” But this statement is quite un-
founded. The Carrier has an absolute right to abandon a station. It has an
absolute right to discharge employes, subject to the procedure laid down in
the agreement (no employes are “named” in the agreement but only pesitions).
The Carrier has also an abgolute right to abolish any position in the agreement
provided the duties of the position are in fact abolished. What the Carrier
does not have the right to do is, under the gnise of abolishing a position. to
transfer its duties to someone not covered by the agreement, or, as in the
present case, agaln under the guise of abolishing positions, to pauy employes
pverforming ageney work at stations included in the agreement on any other
than an hourly basis.

There remains the guestion of the form of the award to be made in this
case, The employes have asked that the positions in question be restored to
the agreement “as Agent, and a just and reasonable rate of pay be negotiated
for each position in question between the Comnittee and the Carrier retro-
active to the date rectassified and declared aboliched by the earrier”  Much
has been said to the effect that the emploves are asking that the former posi-
tions of Agent-Telegrapher, Agent-Telephoner, and small nou-telegraph agent
be restored to the agreement as “Agent”, using this last word with a capitul
letter which normally implies a higher rated position than that of the three
others just mentioned. But at the beginning of the employes” claim they refer
fo “the following named positions of Agent” and then list the positions of
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uagent-telegrapher, agent-telephoner, and small non-telegraph ageni. Thus it is
apparent that the employes are using the word “Agent” in the general sense
of one who performs ageney work and that what they are really asking is that
the positions which were reduced to s menthly wage basis in violation of
Article I be restored to the hourly basis, the rate of pay to be adjusted accord-
ing to the correct classification of the several positions.

Elsewhere in the record the employes concede that after the removal of the
telephone and telegraph instruments from all of the stations except the three
which did not have them in the first place, the dutics of the agents were
gufficiently changed to justify their reclassification. The employes also con-
cede the right of the Carrier to reclassify positions where there are substan-
tial bona fide changes to justify such action, and they cite with approval the
Carrier’s statement that the matter of reclassification “is one of faet to he
determined by the parties depending upon the importance of the station and the
duties and responsibilities of the position, the Carrier to make the reclassifica-
tion but the employes’ committee to be given reasonable notice prior to the
reclassification; and if the earrier’s action is disputed by the employes’ com-
mittee, then a Jjoint check and investigation is to be made.”

As we understand the employees’ eclaim, they are asking only that this
procedure be followed, They do not insist that the positions be restored to
thelr former rates. They recognize that the proper classifieation of the posi-
tions In view of the changed duties may no longer be those originally provided
for. They wish to discuss with the Carrier the proper classification and rate,
and to endeavor to reach an agreement which will be fair to the Carrier and
fair to the employees. They are asking us to declare in substance that the
Carrier's action in converting the positions to monthly paid positions was im-
proper, and then to order that such rates as may be agreed upon shall be made
retroactive to the date of the changes.

The question is whether, without assuming a mediatory funetion which we
do not possess, we can make such an award. Clearly our decision that pay-
ment for the agency work on the monthly basis was a violation of Arxticle I
of the agreement is within our jurisdiction. We think it is alse within our
Jurisdiction to find, as the employees in effect invite us to find (and as the
Carrier can scarcely object to our finding since the finding would be in 1ts
favor), that the removal of the telegraph and telephone work from the stations
may well have justified a reclassification and a lower rate of pay. All posi-
tions listed in the schedule as those of small non-telegraph agents—and there
are a considerable nwinber-—earry an hourly rate of 48 cents, the lowest rate
of any position in the schedule., It may be that upon the elimination of the
telegraph and telephone work the positions should properly have been classified
as small non-telegraph agencies, payable at the 48 cent rate. The record {s in-
sufficient to enable such a finding to be made and the point was not expressly
argued, although at one place in the record the employces apparently concede
that the positions became those of small non-telegraph agencics. It may be
that as a result of further negotiations some other rate, whether lower or
higher, may be agreed upon. As to this we cannot tell. But since the em-
ployes have not asked us te orvder that the old rates should be restored, and
in view of the evidence that the dutles of the positions have been materially
changed, we think it proper to refer the matter back to the parties for such
adfustment as may be possible, subject to a joint eheck of the duties performed
at the stntion and a determination by this board of the correct classification in
case an agreement ix not reached. 'We have no power to fix wage rates as such,
but we think it is within our jurisdiction to determine the proper classification
of work where the dutles have materially altered. Such a determination would
be quasi-judicial and not mediatory, provided the classifications in the agree-
ment were sufficiently clear-ent to enable such a determination to be made.
And if the classifleation so arrived at by a guasi-judicial consideration of the
facts carried with it in the schedule a uniferm rate of pay, such rate {in the
gbsenee of agreement) would follow automatically once the elassification was

xed.

AWARD

1. The action of the Carrier in paying for the agency work at the stations
listed in the claim on a monthly basis was in violation of Article I of the
agreement bhetween the parties, because the positions remained under the
agreement.



356

2. The parties are given 90 days in which te endeavor to reach an ggreement
covering the proper classification and hourly rate of pay of the bositions, and
if such an agreei:ent is reached, the rate of pay shall be made retroactive to
the respective dates on which the monthly paid agents were installed in the
several stations.

3. If such an agreement is not reached within such time, the employees may
resubmit the question to this Board, the Carrier, of course, to he fully heard ag
well as the employees. In such resubmission evidence should be submitted, if
possible on the basis of a joint check by the parties, indiealing, with respect te
each of the stations in question, (a) the nature of the duties performed beflore
the removal of the telegraph and telephone instrumen‘s and subsequently; (b)
such other data as may ald the Board in determining whether the old classifi-
cations should be restored or whether some other and it 80, what, classificationg
under the schedule should be fixed.

4. Pending such resubmission, we make no deecision requiring the restoration
of the positions to their former classifications and rates of puy, but the Carrier
is at liberty to restore the bogitions fo such classifications under the schedule
as it deems proper with the rates of pay attaching thereto, and if such action
is tuken the rropriety of the classifications may be determined upon the resub-
wisston of the ease, If it is resubmittod.

By Order of Third Division ;
NATIONAL RAILROAD ADJUSTMENT Boirp,
Attest:
H. A. JorNsoN, Seeretary,

Dated at Chicago, Tilinois, this Tth day of May 1928.

DISSENT

I dissent from the findings and award in Docket TE-150 for the following
reasons:

The claim states, first, “That the following named positions of Agent shown
in wage scale of Telegraphers’ Schedule Agreement” (underscoring ours). 'Thisg
is an incorrect sfatement, becaunse the sixty-one stations referred to are nof
Shown in the wage scale of Telegraphers’ Schedule ag “Agent”, but as Ageni-
Telegrapher, Agm—rt-Telr'-phnner, and Small Non-Telegraph Agent; second, the
claim requosts “he restored fo Telegruaphers' Schedule Agreement as Agent
*OFOR” [Italies ours.] How can You restore Agents’ positions to the Schedule
that were never removed?

The plain facts are that the carrier abolished the positions {no proof being
offerod to the contrary) of Agent-Telegrapher, Agent-Telephoner, and Small
Non-Telegraph Agent, at the sixty-one stations named in the claim, and peti-
tioner admits he was given due notice of such action in ench case and now comeog
to this Divigion with a request that we order the carrier to restore sixty-one
positions to the Telegraplers' Schedule, not as Agent-Telegrapher, Agent-Tele-
bhoner, and Small Non-Telegraph Agent, as they appeared in the Schedule he-
fore such positions were abolished, but as “Agent”, a position that tloes not
now and never has, appeared in the Telegraphers’ Schedule wage scale at the
stations named.

I submit that such matters are questions of contract involving negotiation
and outside the jurisdiction of thig RBoard.

The elaim further requests “a just and reasonable rate of pay be negotiated
for each position in conference between the Committee and Carrier retroactive
to the date reclassified and declared aholished by the earrier.” The petitionor
recognizes that this is a negotiable matter, and therefore outside the Jurigdiction
of this Board,

The findings refer to the Scope Rule and Article T of the agreement stating
“nniless a confrary understanding between the parties can be shown to exist,
the unmistalkable meaning of these two rules is that all agency work performed
at the siations specified in the appended wage seale shall be governed by the
agreement and paid for on the hourly basis.® Such a finding indieates ihat
once named in the wage scale the sitzation becomes erystallized and neither
the station nor the employe could ever, nnder any-circumstances short of com-
blete abandonment of the station, be removed from the provisions of the
Schedule except by agreement.
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The liberty to act in accordance with judgment and diseretion is not, in
ny opinion, lost to the management, but only limited, regulated, and curtailed
to the extent and in the particulars set forth in the agreement. Where the
carrier, in the exercise of an honest judgimment born of economic change and
necessity, decided to abolish the position of a full-tine employe and to create
a part-thine empioye at a particular staiion, it had a perfect right to do so,
there being nothing in the contract to megative such right. The petitioner in
tlis case agreed that the carrier had the right to reclassify these sixty-one
positions the only qualification being “wlhere substantial changes are inade.”

It is not denied by the petitioner thuat the telegraph and telephone zervice was
elimninated at these stations—that in itsell constitutes a “Substantial Change” ;
that it was so regarded is evidenced by Interpretation 4 to Supplement 13 to
Gteneral Order 27, Question 4 and answer—“Question 4—Do the words ‘for pusi-
tions held by’ in the preamble of Supplement 13 require that the terms of
that Supplement shall be applied to positions held by employes competfent
to perform telegraphing if their duties do not require the use of the telegraph
or telephone instruments? Decigion—No, unless the positions come under those
specifiad in Article IT or are included in existing agreement, or those here-
after negotiated with the Railroad Telegraphers.” There were other changes,
of course, besides this. The carrier stated that these part-time Resident Ageuts
perform some of the duties of full-time Agents otherwise the stations would
have been closed altogether. To me this clears up, by the petitioner's own
statement, the carrier’s right to make the reclassification. Now going to the
balance of the petitioner’s statement—“We are not requesting that the former
classification and hourly rate be vestored”—What have we left gut of this
claimt? Only this—That this Board direct the earrier to establish sixiy-one
“Agents” positions and require the carrier to meet the Committee in conference
to negotiate a just and reasconable rate of pay for each of these part-time
positions. It is @ plain request that this Board order the carrier to change
vgreements affeeting rates of pay, rules or working conditions en'arging the
stope of the agreement, and order negotiation of just and reasonsble rateg of
pay. Nowhere in the Amended Rallway Labor Act ean any provision be found
conTerring such aunthority on this Board.

Petitioner states, in commenting on the carrier's action in thig case—'“We
consider such action arbitrary in the extreme and designed to desfroy the in-
tent of the Railwuy Labor Act, Amended, by denying to employes their vight
to representetion by the Organization of their cholee” [Italics ours. ]

This issue is not for this Board to decide, bui rests solely with the cniployes
themselves. The Railway Labor Act as amended provides in Section 2, Fourth
and Ninth, how a dispute as to representation should be handled.

Reference has been made to United States Railroad Labor Board deeisions
as supporting position in this case, notably Decision 4101, dated April 5, 1026,
O0.R. T and A. T. & S. F. Ry. System, which it is alleged the carrier refused
to carry out. In conunenting on this Decision the petitioner savs: “The Labor

. Board turther directed the carrier and commitice to confer end endeuvor to
agree o the proper raie which should be established for the positions involved.
That is all we are requesting this Board fo undertake” [Italics ours.]l] Ob-
viously, the wide powers given the United States Railvoad Lahor Board to
pass on any dispute is being confused with the restricted authority granted
to the National Railroad Adjwstment Board to pass only on disputes grow-
Ing out of grievances or out of the interpretation or application of agreenlents
coneerning rates of pay, rules, or working conditions. This Board hag no
authority fo comply with petitioner's request, :

A number of other United States Labor Doard Decisions and decisions Ly
this Beard have been cited in this case, nona of which to my mind are con-
trolling or compelling in the claimm to which this Division must addresg ifself.
The plain faets are that in 1024 hefore the existing agreement was closed up
angd signed by the auothorized representative of the employes, General Chair-
man Green, when the Schedule was being negotiated, the representutive of the
carrier, Mr. T. A. Grege, wrote Mr. Green, the General Chairman, under date of
Fehruary 25, 1924, just what positions the carrier was willing to incorporite
into the Telegraphers’ agreemend, and that letter stated in part—**We will
not inclunde—(3) such agents at Small Non-Telegraph and/or Non-Telephone
Stations designated as ‘Resident Agents’ who render only part-time service to
the Company, and whose compensation for such service is fixed by special
agreement between the Company and the individoal.”
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Mr. Green replied to that letter, Febrnary 28, 1924, reading in part—“As to
the Small Non-Telegraph and/or Non-Telephone Agents to be included as pro-
posed by ycu, this to include all such agents whe devote their eatire time to
the railroad service, and npon the terms agreed upon.”

It must be apparent to anyone from the text of these letters that there had
been a dispute with respeet to the exact point as to whether or nof part-time
agents, known as “resident agents,” should or should not be included within
the scope of the agreement. There had been a failure to agree during the
progress of these negotiations, which apparently had made it necessary for the
carrier in & more formal fushion to express definitely what it, on its part, would
be willing to include and what it must insist should be excluded. After some
days taken in consideration, the General Chairman of the employees’ Com-
mittee acceded to the position of the carrier, and expressed this agreement in
the form of the letter, above quoted iu part.

Here we have a case where two respousible parties, by their duly authorized
representatives, had been negotiating for some time looking toward the creation
of an agreement. A dispute arose as to certain employees; the one party
contending that they should be included, the other party that {hey should be
excluded ; and then the one party writes a formal letter to the oiher, expressing
in clearest terms what he is willing to agree should be ineluded in the con-
tract, and the other party, in just as unequivocal langauge, accedes to that
pesition. The contract is drawn and executed in the light of thal understunding.
The Committee does not deny this. In the cencluding argument and brief filed
herein by General Chairman C. Green, he being the same C. Green to whom
the Gregg letfer of February 25th was written, and the same wlo wrote the
response thereto of February 28th, and the same man who, under the siznatare
of Chauncey Green, aflixed his signature to the agreement, several pages are
devoted to an explanation of how the letter eame to be written, eonclwilng with
this sentence;

“In order to dispose of the situation at that time, the Commitiee felt
itself forced to accept the proposal of the Carrier becaunse of the adamant
but erroncous position assumed by the earrier in these matters; hence
the letter of acceptance of February 28, 1924, of the proposal of the earrier.”

Full-time employes were to be included, part-time special employes were {o
be excluded. The scope of the agreement was thus defined and the authorvity
of the Committee to represent employes was thereby limited.

Inasmuch as it was clearly understood that part-titne employes were not
included within the scope at the time of the execution of the agreement, and
inasmuch as there is no provision of the agreement which prohibits the carrier
from abolishing a full-time agency and creating a part-time ageney, then it
follows inevitably that the liberty of the carrier excreised in good faith, has
not been cireumseribed in that respect. A distinction made and recognized
prior to the execution of the agreement remained just as clear a distinetion
after the execution and such distinction was made. At the tiine of the execu-
tion it was clearly understood that the committee did not represent the part-
time emjployes; it has not represented them sinee, and does not represent them
Nnow.

The real essence of the matter, however, is that part-time employes, charac-
terized as “resident ageunts”, had heen ciployed on the carrier's lines since
1900. It is also a significant fact, which cannot be gainsaid, that the expres-
sion “Resident Agent” was used in the negotiations Ieading up to the execution
of the agreement, and as =so nused carried with it a rveal meaning and elear
distinction known to both parties to the agreement, and the agreement was
entered inte with that understanding.

I submit that thiz exchange of letters definilely disposes of the question of
whether the existing Telegraphers’ Agreement closed and signed subseguent te
this exchange of letters inclueded in its Sceope the positions of “Resident Agents.”
1t dig not include them then, has not included them since, and does not include
them now. There is only one way that they may be included, and that is knowin
fuil well to the telegraphers—it is by serving the required thirty days’ notice
of a desire to revise or modify the rules as provided in the enacting elause of
the Telegraphers’ Agreement, Article XXIII, and Section 6 of the Railway
Labor Act, as amended June 21, 1634.

We have adverted to the fact that the remedy of the Committee lies in
following the procedure laid down by Article XXIII (b) rather than by an
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appeal to this Board, whoge jurisdiction by act of Congress is limited to griev-
ances growing out of the interpretation or applieation of agreements. The fact
that such procedure has been attempted and faziled does not serve to confer
jurisdiction upon this Board which the statute does not give it.

This award takes a class of partfime emploves admittedly not included
within the scope of the Telegraphers’ agreement in 1924, and no evidence in
the record that they have subsequently been included, and adds them to the
scope of the Telegraphers’ agreement, not only exceeding the authority of this
Board, but in violation of the enacting clause of the Schedule, Article XXIIT
and Sectlon 6 of the Amended Railway Labor Act of June 21, 1934

L. O. Murpock.
Concurred in by:
R. H. Arvison,
C. C. Cook.
G. H. DUGAN.
A, H. JONES.



