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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

PARTIES TO DISPUTE:

BROTHERHOO0D OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

THE MIDLAND VALLEY RAILROAD COMPANY

DISPUTE.—

«Olaim of Claude Beard, clerk, Muskogee, Oklahoma, for:

“(a) Restoration of his original seniority date of Mareh 2, 1929, account
jmproper removal of his name from the January 1934 and subsequent
Clerks’ Seniority Rosters.

“(b) Wage loss sustained October 17, 1933, Lo October 24, 1433, inclusive,
account not being permitted to exercise his seniority rights on pesition of
‘IGotten Checker’, Muskogee, Oklahoma, held by junior employe Mr, J. C.
iannah.

“(c) Position of ‘Clerk’, Muskcgee, Oklahomn, rate $4.07 per day effec-
tive Decembler 6, 1933, and for refroactive compensation for wage loss
sustained as a result of not being permitted fo pxercise seniority rights
over Junior employe J. G. Hannah.”

FINDINGS.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that:

The carrier and the employes involved in this dispute arve respectively
carrier and employes within the meaning of the Railway Labeor Act, as ap-
proved June 21, 1934,

This Division of the Adjustmment Board has jurisdiction over the dispute
involved herein.

The parties to said dJispute were given due notice of hearing thereon.

Duriug the years 1931, 1932, and 1933, the name of clerk (laude Beard
appeared on the Janmary and July seniority vosters of clerical forces at Mus-
kogee Station and Yards, with a seniority date of March 2, 1929, upon which
date he entered service of the Carrier,

On October 17, 1983, a temporary position of Cotton Checker was established
at the Local Freight Office, and a former agent, Mr. J. G. Hannah, wag tempo-
rarily assigned to the positirn. Mr. Beard, who held no regular assigned
position, but who was working extra, applied for this position in the ugual
manner, hut was not permitted to assuine the position, and a protest was filed
in his behalf.

Shortly thereafter, the position of Cotton Checker, and also a newly created
temporary position of Clerk were bulletined. Both of these positions were
assigned by bulletin nn November 1, 1933, Pending the asgignment, Mr. Hannah
was temporarily assighed to the Clerk pogition, and Mr. Beard was permitied
to commence work on the Cotton Checker position, succceding Mr. Hanual.
Subsequently, the position of Cotton Checker was assigned to Mr. D. O. Mikels,
a clerk senior to Mr. Beard, hut Mr. Mikels did not assume the positien to
which assigned due to the fact that he preferred to remain in the Yard OQ:lice
in extra service, and Mr. Beard remained on the position of Cotton Checker
until December 5, 1933, on which date that position was abolished.

On December ¢, 1933, Mr. Beard made application to displace Mr. Hannah
from the Clerk position to which TIannsh had been assigned by bulletin. Clerk
Beard was denied the right to displace wir. IIannah on the allegation that he
(Beard) had not protected his seniority rights, subsequent to May 6, 1931, as
provided for in Rule 14 of the agreement, and that therefore, his correct senior-
ity date was as of October 24, 1933, the date on which he commenced work
oh the Cotton Checker position, Protest was promptly filed by the petitioner,
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to the effect that Mr. Beard had protected his senjority as contemplated in the
agreement. Several months later, after the matter had been in controversy in-
volving Mr. Beard’s correct seniority dating, tha Carrier raised the guestion
of Mr. Beard not having sufiicient fitness and ability to handle ihe duties and
responsibilities of said position.

There ig in evidence an azreement between the parties bearing effective date
of June 14, 1921, and Rules 4 and 14 thereof have been cited, reading:

RULE 4

“Seniority Besis~—Employes may exercige their seniority rights when
vacancies ocenr, new positions are crented, their positions abolished, or they
are displaced by senior employes. These moves to be based on seniority
fitness, and ability ; fitness and ahility being sufficient, seniority shall pre-
vaill, the highest officer in the department to be the judge.”

RULR 14

w“peducing Forces—Employes cut off account reduction in foree may
retain their seniority rights by filing their addresses with the proper official
every thirty (30) days and advising promptly of any change of address.
When notified to return to work, they shall be given seven days advance
notice by majl or telegram gent to last address given, and if upen proper
notice fail to retwru within three days and failing to give satislactory
reason for not so doing, will be considered out of the gervice, Such em-
ployes when available, shall be given preference to all extra work.”

The petitioner contends that Mr. Beard adequately complied with the pro-
vigiong of Nule 14 when he was cut off due to force reductions, May G, 1931,
and subsequent thereto; that his name was arbitrarily removed from the
Clerks sentority roster by the Carrier without justification; that the Carrier
at all times suhsequent to May 6, 1931, had knowledge of the address of M.
Reard, and that such address was on file in accordanee with the customary
and accepted practice in the Muskogee Yard Office; that under the provisions
of Rule 4 and the last gentence of Rule 14, Mr. Beard should have been per-
mitted to work the temporary position of Cotion Checker from October 17 to
October 24, inclusive, 1933, daring which time this position was occupied by
7. . Hannah, and that Mr. Beurd should be compensated for monetary loss
gustained for that period.

The petitioner also contends that Mr, Beard has been improperly deprived
of bis original seniority date of March 2, 1929; that he should have been per-
mifted to displace junior employe Haunah from the position of Clerk, rate
$4.07 per day, on Pecember 6, 1933, aud compensated for wage loss sustained
because of the action of the Carrier in denying him permission o exercise his
proper genfority rights.

'fhe petitioner Tarther contends that Mr. Beard was denied the job of
Clerk held by Hannab, rate $4.07 per day, on December 6, 1933, because of
the porition taken by the Carrier that he had forfeited his seniority on account
of noncompliance with Rule 14; that clerk Beard was not denied this pesition
because of any lack of fitness and ability; that this contention was raised
by the Carrier seyeral nonths later.

The Carrier contends that clerk Beard, employed as Yard Clerk at Muskogee
Yard, was cut off aceount of reduction in forcezs May 6, 1931, and under claim
(a) the only question i3 whether or not Beard fited his address with the proper
official every tlhirty (30) days and advised promptly of any change in address.
fhe Carrier claims that he did not do this, and therefore did not retain his
seniority rights.

Under elaim (b)), the Carrier contends fhiat on September 16, 1833, a
jemporary position of Cotton Checker was established at Muskogee Station.
Its duration was uncertain as it was dependent on the movement of cotton.
Therefore, under Rule & (f), pending bulietin, it was temporarily assigned to
Mr. J. G. Hannal, formerly Assistant Agent; that the position was bulletined
October 24 ; that at the same time, a vacancy as Clerk at Muskogee Station was
also bulletined ; that there were two bidders on each position—D. 0. Mikels bid
first choice—Clerk, gecond choice—Cotton Checker, Claude Beard bid first
choice—Cotlon Checker, and second choice—Clerk ; that clerk Mikels did not
have ihe fitness and ability to handle the Clerk position and was, therefore,
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assigned to the position of his second choice, that of Cotton Checker; that he
(Mikels) declined to take this position, thus leaving it available for Beard, whe
was immediately assigned, effective October 24, 1933.

The Carrier flso contends that a few days previously, October 19, Beard
called at the General Manager's office, and expressed verbally a desire to
bump J. G. Hannah on the Cotton Checker position: that since he had not
complied with Rule 14, he was told that he did not have seniority; furthermore,
even if he had retained his seniority, he could only have exercised it in accord-
ance with Rule 4, under which the right to bump could only have been exer-
cised when his own position was abolished two and one-half years previously;
{hat even when the Cotton Checker position was bulletined, Beard could have
had ne right to it until after Mikels Jdeclined to accept it, and that therefore
his claim should be denied because he failed to retain his seniority by not
complying with Rule 14, and for the further reason that, if he had had seniority,
he could not, under Rule 4, have exercised it on October 17, to displace Hannah.

Under claim (c¢), the Carrler contends that it declined to allow Beard to
displace Hannah for {wo_ reasons:

1. Beard, having failed to retain his seniority by complying with Rule 14,
after having been cut off May 6, 1931, did not have seniority over Hannah, and,
therefore, could not displace him.

2 Beard did not have the fitness and ability to handle the poeition of Clerk
at Muskogee Station.

Based upon the whole record, the Third Division finds

(a) That clerk Beard, while working extra after he was cut off account
of force reduction, May 6, 1831, and upder the practice in effect at Muskogee
Yard Office, to all intent and purpose, complied with Rule 14 in filing his
pame and address;

(b) That having worked extra and retaining his senlority, he was entitled to
position of Cotton Checker from October 17 to Qctober 24, 1833

{¢) That under all the circumstances of this particular case, clerk Beard
should be awarded pesition in question, offective May 20, 1936, and given a
fair and impartial trial under the provisions of Rule 7, but compensation
for time lost 1s denied.

AWARD
(a) Sustained.
(b) Sustained.
(¢) Sustained to extent of finding last above.
By Order of Third Division.
NATIONAL RAILROAD ADJUSTMENT BOARD.
Attest: .
H. A. JounsoN, Secrctary.

Dated at Chicago, Illinois, this 8th day of May 1936,



