Award Number 258
Docket Number CL-253

NATIONAL RAILROAD ADJUSTMENT BOARD

Third Division

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSEIP CLERXS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

FORT WORTH AND DENVER CITY RAILWAY COMPANY

DISPUTE.—

“Request of R. E. Steele that his Clerk seniority date should be June
i€, 1920.”

FINDINGS.~—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that:

MThe carrier and the employes invoived in this dispute are respectiveiy car-
rier and employe within the meaning of the Rallway Labor Act, as approved
June 21, 1934

Thig Division of the Adjustment Board has jurisdiction over the dispate
{nvolved herein.

The parties to said dispute were given due notice of hearing thereon.

The following statement of facts is jointly certified by the parties, and the
Third Division so finds:

«Opn current seniority rosters the name of Mr. Steele is carried, as =2
trucker with date of Jauunary 15, 1920, and as a clerk with date of Sep-
tember H, 1924.

There Ig in evidence an agreement between the parties hearing effective date
of December 1, 1924, and Rules 2, 3, 6, and 16 thereot have been cited, reading;

RULE 2

“(a) Clerical Workers—Employes who regularly devote not less than
four (4) hours per day to the writing and calculating incident to keeping
records and accounts, rendition of bills, reports, and statements, handling
of correspondence and similar work.

“(h) Machine Operators.—Employes who regularly devote not less than
four (4) hours per day to the operation of office or station mechanical
equipment regquiring speclal skill and training—such as typewriters, cal-
culating machines, bookkeeping machines, dictaphones, and other similar
equipment.

ohe foregoing definitions, paragraphs {a) and (b), shall not he cou-
strued to apply to:

“(1) Employes engaged in ngsorting tickets, waybills, et cetera, nor to
employes operating office or station appliances or devices not requiring
special skill or training such as those for duplicating letters and statements,
perforating papers, addressing envelopes, numbering claims and other pa-
pers, adjusting dictaphone cylinders and work of like naturé; nor to em-
ployes gathering mail or other gimilar work not requiring clerical ability.

“(2) Office boys, INCSSENgers, and chore boys; or to other employes
doing similar work.

#(3) Students and apprentlces qualifying for specific clerical work or as
machine operators.

“(4) Hmployes performing manual work not requiring clerical ability.”

(366)



367

RULE 3

“Seniority Datum.—{a) Seniority begins at the time the employe’s pay
starts on the seniority district and in the seniority class to which assigned,
and will apply in filling new positions or vacancies, and in the reduction of
forces. This is not to confliet with Rule 4.

“(b) Where two or more employes enier upon their duties at the same
hour on the same day, employing officer ghinll at that time designate le-
spective seniority rank of such employes.”

RULE &

“geniority Classes—Seniority is restricted to the three groups of em-
ployes mentioned in Rule 1 of this agreement, as follows:

“Groups 1 and 2 shall constitute one seniority eclass (except elevator
operators, office and station watchizen and janitors). Group 3 (including
elevator operators, office and slation watchmen and janitors), will be
colusidered a separite seniorvity class,

“Ap employe in Group 3, with six months service, if used temporarily
gervice, when recommended by his Superintendent vr head cf depariment,
without right of appeal by employe, shall have opportunity to bid on
vacancies in positions falling in Groups 1 and 2, using lis senjority dJdate
as a Group 3 employe but taking sepiority o= an eniploye in Groups 1 and 2
from the date of accepiance of a position in Group 1 or Group 2,

“An employe in Group 3, with six months’ scrvice, if used temporarily
on relief work in & position in Group 1 or Group 2 a total of sixty full days
{not necessarily consecutive) will be given date on the proper roster of
Groups 1 and 2 as of date of completion of sixty days (which seniority date
as an employe in Group 1 or Group 2 may only be retalned on condition
that he bids for and accepts the first vacancy in Group 1 or Group 2 for
which qualified under Rules 4 and 8) and will continue to accumulate
senjority on the list from which prowmoted.

sywhen foree is reduced employe will exercise seniorily under the rules
of this agreement first on the roster of employees in Groups 1 and 2, subject
to the qualifications of Ruie 4, but if forced off of the voster of employees
in Groups 1 and 2 he may within five days resume date on seniority st
from which promoted to rester of enployes in Groups 1 and 2 and exercise
seniority thereon, retaining his geniority in Groups 1 and 2,

“gpeh seniority as an employe In Groups 1 and 2 may be refained only
o the condition that he returns to a posiiion in Group 1 or Group 2 when-
ever force is increased or he bids for and accepts the first vacancy in Group
1 or 2 for which qualified vnder Rules 4 and 8.”

RULE 16

“poster—A seniority roster of all employes in each established seniority
district and of the classes of employes, showing name and proper date.
will be posted in designaied places qccessible to all of the employes affected.
These rosters will be revised and posted in January and July of each year
and will be open to protest for a period of sixty days from date of posiing.
Upon presentation of proof of error by ewploye or his representafive, such
error will be corrected. The duly accredited representative of the em-
ploye shall be furnished with copy of voster. If a seniority roster is re-
vised or rewritten at any other time than in January or July, because of
reduction in force or due to turnover in force, the duly aunthorized repre-
sentntive will be given a copy thereof upon request.

sThe names of laborers will not be included on their respective seniority
rosters and tbeir seniority rights will not apply until they have been in
continuous service of these Railways for six months.”

In addition thereto, the Carrier cites the following rules of previous agree-
ments hetween the parties, beginning with the effective date of the National
Agreement, January 1, 1920, reading:

#1020—National Agreement—Rule No. 1. These rules shall govern the
hours of service and working conditions of the following employees on
railroads in Federal operation, subject to the exceptions noted below:

“(1) Clerks,
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“{2) Other office and siation employees, such as office hnys, messengers,
chore boys, train announcers, gatemen, checkers, baggage and parcel room
employees, train and engine crew ecallers, operators of office or station
equipment devices, telephone switchboard operators, elevator operators,
office, station, and warehouse watchmen, and janitors.

“(3) Laborers employed in and around stations, storehousey, and ware-
housecs.

“Txecptions: * % &

“1920 National Agrecmont—Rule 4, Employees who regutarly devote not
less than four hours per day to the writing angd caleulating incident to keep-
ing records and accounts, writing and transcribing letters, bills, reports,
statements and similur work, and to the operation of office mechanical equip-
ment and devices in conuection with such duties and work shull be
designated as clerks. The above definition shall not be construed to apply
to:

“1. Employees engazed in assorting tickets, waybilly, ete, nor to em-
ployeces operating appliances or maechines for perforating and addressing
envelopes, numbering claims or other papers, adjusting dictaplione exlinders
and work of a like nature; nor to employees gathering or delivering mail
or other similar work not requiring elerieat ability.

*2. Office boys, messengers, and c¢hore boys;: or to other employees doing
similar work.

“3. Employees performing manual work not requiring clerieal akdlity.”

“1920-—Nutional Agreement—Rule No, 5. Seniority begins at the time
the employe’s pay starts.”

“1920—Nationa) Agreement—Uiule No, 22, A senfority roster of all em-
bloyees in euch seniority distriet, ~howing name and proper dating will be
bosted in agreed upen places accessible to all employees atfected,  The
rogters will be revised and posted in January of exch Year, and will be open
to protest for a period of sixty (60) days from date of posting.  Tvon,
presentation of proof of evror by an empioyee or hig representative, such
error will be corrected, 'The duly aceredited representative of" the em-
ployec shall he furnished with g copy of the rester upon request.

“The provisiong for annnal revision and posting of reniority rosters will
not be construed to mean that the duly anthervized representiative of the
employees will be denied the right te request and receive a revised roster,
when a reduction in foree iy contemplated or when due to turnover in
force, the annual rostor (as applied to a seniority district) does not o ruish
the information necessary to apply properly the geniority provisions of this
schedule.

“Nore—In view of the variety of employees covered by these rules,
seniority rosters hy classes, to be mutually agreed upon by the management
and the duly aceredited representatives of the employees shall be
established.”

“1920—National Agreement—Rule No. 23, Scniority rosters will show
the name and date of entry of the employees into the service of the rail-
road, except that names of laborers will not be included and their seniority
rights will not apply until they have been in continuous service of the
railroad in excess of six (6) months.”

“1922 —Agrecment—Article I, Secticn 1. The following rules congti-
tute an agreement between Fort Worth and Denver City Railway Com-
pany * * * and that class of employes represented by Brotherhood of
Railway and Steamship Clerks, Freight Handlers, Express and Station
Employees, and shall govern the liours of service and working conditions of
the following nameoed classes of employes * * ¥ subject to the excepfions
named in Section 2 of this Article.

“(1) Clerks, as defined in Article IL

“(2) Other office and station employes, such as office boys, messengers,
chore hoys, train annonncers, gateinen, baggageroom employes, parcel-
reonl employes, train and engine crew callers, gperators of office or atation
equipment devices, telephone switchhoard operators, elevator operators,
office and station wafehmen, and janitors,

“{3) Laborers employed in and around stations, storehouses, and ware-
houses.
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“Exceptions: * #* a»

“1022——Agreement—Article II. (a) Clerical Workers—Emploves who
regularly devote not less than four (4) hours per day to the writing and
caleulating inecident to keeping records and aceounts, rendition of bills,
reports, and siatements, handling of Correspondence and similar work,

“(b) Machine Operators.—Employes who regularly devote not less than
four (4) hours ber day to the operation of office or station mechanieal
equipment requiring special gkill and training—such asg typewriters, cal-
culating machines, bookkeeping Inachines, dictaphones and other similgr
equipment.

“The foregoing definitions, paragraphs (a) and (b), shall not be con-
strued to apply to:

“(1) Employes engaged in assorting tickets, wayhills, et cetera, nor to
employes operating office or station applinnees or devices not requiring spe-
cial skill or training such as those for flaplicating letters and statements,
perforating papers, addressing envelopes, numbering claims and other
papers, adjusting dictaphone cylinders, and work of like nature; nor to
employes gathering mail or ether similar work not roquiring  clerieal
ability.

“(2} Office boys, messengers and chore boys; or to other employes doing
similar work.

“{3) Students and apprentices quulifying for Specifie clerical work or
as machine opersators.

“{4) Employes performing manuual work not reguiring clerical ability,”

1922-—Agreement—-Article ITI, Section 1. “Seniority Legins at the time
the employe's pay starts, on the seniority distriet awl in ibe seniorkty
class to which agsigned, * * x»

1922—Agreement—Article ITI, Section 13. “A senfority roster of gl
employes in each established senlority disirict and of the classes of em-
bloyes, showing name and proper date, will be posted in designated piaces
accessible to all of the employes affeeted. These rosters will be revised and
posted in January and J uly of each year and will be open to protest for
a period of sixty days from date of Dosting, Upon presentation of proof
of error by employe or his representative, snch error will he corrected,
"The duly accredited representative of the employes shall be furnighed with
copy of roster. If g geniority roster is revised Or rewritten at any other
time than in Janvary or July, becaunse of reduction in force or due to
turn-over in force, the duly authorized representative will be given a cony
thereof upon reqguest,

“The nares of labhorers will not be inciwded on their respective seniority
rosters and their seniority rights will not apply until they huve been in
continuous service * * % fop six months.”

Petitioner contends that Mr. R. E. Steele first entered setvice of the company
ag trucker at Amaville, Tex., January 15, 1920, and served in that capacity
until June 16, 1920, when he was promoted to cheeking freight on a clerical
position ; that the records at Amariilo Station show that he worked the follow-
ing number of days as Check Clerk during the year 1920 : June 13, July 27,
August 26, Septembeor 24, October 26, November 26, and December 26, The
records also ghow that Mr. Steele continued to check freight throughout the
year 1921 and up to October 1, 1922,

That the positions at Amarillo were then reclassified hy understanding
between the parties effective Qctober 1, 1922, whereupon alr. Steele was dis-
placed from the regular checker position by a senior cuipleye ; that the records
will show, however, that gubstruent. to Qctober 1, 1922, he worked as Chieek
Clerk as follows: December 1022, 8 days; January, 1923, 3 days: Februavy,
1923, 3 days; August, 1923, 514 days; Septomber, 1923, 11 days; Mareh, June,
August, and Sehtember, 1924, 12, 23, 16, and 5 days respectively.

"The petitioner also contends that My, Steele’s name was carried on the Clerk’s
senfority rosters from the timoe of posting of first roster, March 1022, atier
his employment af, Anurillo, up to ang inciuding the posting of the anuary 1,
1926 roster, with u Group 1 and 2 (Vlerical) seniovity date of January 15, 1920
that the Currier, in revising and posiing the July 1. 19265, roster, erroneonsly and
withont authority changed Mr, Steele’s seniority dating as a clerk to September
o, 1924,
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The petitioner further contends that the provisions of Rule 8 of the Decem-
ber 1, 1924, agreement between the parties, upon which the earrier relies for its
action in changing Mr. Steele’s clerical seniority dating, is not retroactive in
its application; that there was no such provision in the 1920 and 1922 agree-
ments.

The carvier contends that claimant R. B. Steele was not a Clerk in 1920. and
that wihen he did become a clerk, his seniority date of September 5, 1924, was
definitely established on June 29, 1926, on which date he and others concerned
were Dotified in writing; that the clerical dating of September 5, 1924, appeared
on thirteen consecutive issues of the Clerks’ roster, for a period of six years,
hefore it was questioned or protested; that the date of September §, 1924, is
Steele’s correct clerical seniority dating: that the position occupied hy Mr.
Steele prior thereto was treated as that of trucker in applying increases and
decreases granted by decisions of the United States Railroad Labor Board
during the years 1920, 1921 and 1922

The Third Division finds that early in 1922, the matier of proper clagsifica-
tion of freight house employes at Amarillo was the subject of correspondence
between the parties, and which correspondence terminated with the Carrier's.
and petitioner’s letters of September 23 and 25, 1922, respectively, with the
following understanding:

“We now have authority to re-rate and classify the position at Amarille
Freight Station occupied by Mr. O. B, Brock from that of trucker to that
of check clerk ot rate of $§4.05 per day, etfective October 1, 1922, and allow
back time adjustments retroactive to February 1, 1922

“On the assnmption that there has been no break in the continuity of
Brock’s service since October 16, 1919, it will he satisfactory to show his
senlority date as Clerk as October 18, 1919, this I helieve is date that our
Agent, Amarillo, advised that Brock started checking freight.”

It is contended by the petitioncr, not denied by the Carrier, and this Diviston
further finds that, R. E. Steele occupied the position above described beginning
with June 16, 1920, and at various times thereafter for extended periods, and
under the terms of the agreement then in eifect, R. B. Steele acquired a clericul
seniority dating as of June 18, 1920,

AWARD

Request granted, Mr. R, . Steele shail be given a seniority date as Clerk,
as of June 16, 1920, und the rosters shall be corrected accordingly.

By Order of Third Division:
Attest;

NATIONAL RAILROAD ADJUSTMENT BOARD.

H. A, Joanson, Secretary.
Dated at Chicago, Nlinois, this 8th day of May 1936,



