Award Number 293
Docket Number CL-239

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Wiltard E. Hotchkiss, Referee

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYEES

SOUTHERN PACIFIC LINES IN TEXAS AND LOUISIARA

DISPUTTR.—

“Claim (a) for payment ol position estublished as stenographer to Term-
inal Trainmaster, Yard Office, Bl Paso, Texig, at vate of $5.25 per day.

“Claiin (D) for back pay adjustient for Mes. Lillian Salemn to muake whole
payment at the rate of $5.25 per day during ber ovcupancy of the job.”

FINDINGH. —The Third Division of the Adjustment Beard, upon the whole
record and all the eviderece, finds that:

The currier aiut the eniployee invelved in thig digpute are respectively carrier
and ecwmpioyee within the meaning of the TLailway Labor Act, us approved
June 21, 1951,

This Division of the Adjustmont Board Lias jurisiliction over the disgpute
involved hcrein.

The parties to said dispute were given due notice ol hearing thercon.

As a resuit of a deadlock, Willard E. Hotchkiss was appointed as Referce,
and on request of the earrier # second hearing was bad on July 8, 1936, in
which representulives of the parties argued the case before the Board with
the Roeferce sitting as a8 member thereof.,

There is in evidence an agreement between the parties bearing effective date
of July 1, 1922, and Addendum No. 1 thereto effective May 16, 1324

Rule 1 of the agreement reads as follows:

“Phe wages of new positions shall be in econformity with the wages
for positions of similar kind or class in the senlority district where
erenied.”

Petitioners contend that Tule 31 was viclated in that the stenographer to the
terminat traimmaster, Yord Office, El Paso, Texis, was Gaproperly rated when
the carrier went cutside the seniority district for a rate instend of giving
the position the rate of @ position of similar kind or class in the seniority
district in which {he position was crentedl,  Petitivners contend {urther that
the i:nproper rutiug has continned from that :lay to this, but they are agking
a monetary award only as applied to ihe time the incumbent at ihe tiwe the
claim was filed, Mrs. Lillian Salem, has held the position.

The position in question was ercated on January 16, 1025, Nearly two
yvears later the orvganizaiion protested the rate, and corresponddence and dis-
ensgion continued until April 1097, when the generst ehairnman asiked the
vice-president and general mauager lor & conlerence ol this and oiher cases.
The vice-presicdent and geneial munager roferred the matter to Mr. Torian, his
{hen assistant. Carvier's record shows that General Chairman Harper visited
Mr. Torain on April 20, 1927, and that they tolked of arranging a conference
at a mutuually convenicnt fime, but that neo conference was then beld.

Batween April 1927 and September 1934 when the case was revived, several
siznifiennt things happened in respect to the rclations between the parties,
and these events are interwoven with the later history of this case,

The Railway Labor Act of 1926 provided that Boards of Adjustment be
ereated by agrecment between any carrier or group of carriers or the carriers

(40)
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a5 a whole and their employces. The parties to this dispute were negotiating
about {le formation of such a Board irom June 8, 1926, to sometime in August
1926, the issue between them belng whether to form a System Board which the
carriev proposed or a Regional Board which the employees’ organizations were
urging. Not until two and one half yearsg later, in February 1929 were the
employees advised of the failare of the nalionsl copferences in regard to the
formation of regional bourds, Meanwhile, the carrier’s preposal to form a
gystem board had nct been withidrawn and the matier of a board, and presum-
ubly also of pending cases on the property, had remained in statu quo.

Meceanwhile dispuie had arisen concerning the right of the Brotherhood of
Ruailway and Stenmship Clerks, the petitioners in fhe justant case, to represent
the clerical employees of this earricr, and bargaining relations between the
Brotherhood and the carrier were broken off in July 1927 Litigation on the
gquestion of representation continued until May 1930,

On February 11, 1628, the Federal District Court ordered reinstatement of the
Brotherliond, but the carrier carried the case up to the Supreme Court of
the Uniled States where a decision was handed down on May 26, 1930, uphold-
ing the decision of lower Courts and finally establishing the Brothierliood as the
legal representative of the clerical employees of this enrrier.

In September 1920 while {he guestion of clerks' representation was still
pending on appeal in the Federal Courts, cieplovees rvepresenfatives advised
the carricr that they were ready to proceed to form g system hoard, but no
conference was held until September 10, 1930; that is to say, about three and
one half menths after the decision of the U. 8. Supreme Court finally settled
the representative status of the Brotherhood of Railway Clerks.

In conferences concerning a bouard, dispute centered on the guestion whether
disputes arising subsequent to May 20, 1926, the eifective date of the Railway
Labor Act (employess' contention} or only ihose subeequent to September 1,
1930, (carrier’s contention) should be handled by the Board when created.
No agreement was rceached in conference held on September 10, 14930, January
13, 1631, and March 9, 1921,

On Mareh 17, 1931, the U. 8. Board of Mediation came into the picture with
former Governor Colquitt as mediztor, but on July 24, 1631, mediation in
respect to a Clerks’ System Adjustinent Board falled and carrier by letter of
August 29, 1931, declined to arbitrate. Thereafter, Grand President Harrison
of the Brotherhood conferred with officers of the carrier in an effort to reach
a compromise and the employees” committee thonght one had been reached, but
it did not culminate, and no system hoard was over formed,

After discontinuance of bargaining relations with the Brotherhood, it appears
that there was an Associaiion of Clerical Employees on the property and on
August 20, 1927, the management granted the Association a wage increase of
$100,000 per year, and in the process of distributing that sum rerated the various
clerical positions.

The rate of stenographer to the terminal trainmaster at El Pago, the position
now in dispute, was raised from $4.79 to $5.00 per day, and ihe rate of
stenographer to the agent, which rate ihe petitioners claim to be the rightful
one for the position in dispute, was raised from $£5.19 to $5.25 per day.

On January 1, 1928, the position of terminal trainmaster was superseded by
the position of general yardmaster, and on June 18, 1828, Mrz. Lillian Salem,
the claimant in this ecase, was emploved as stenographer to the general yard-
master at the §5.00 rate which petitioners want advanced to $5.25 as of June
18, 1928,

‘’he case was submitted to the Board on September 24, 1935, and n statement
with exhibits was presenied QOctober 23, 1930,

Carrier's brief with exhibits wns presented Qctober 19, 1935, and oral hear-
ing was had on February 13 and 14, 1936, alter which supplementary briefs
and exhibits werce submitted. When if hecame nceessary to eall in a referec,

mrrier requested a further hearving of the parfies with the referee sitting with
the Division, which hearing was held on July 8, 198G,

Certain of the exhibity, which are extensively duplicated in the petitioners’
and the carrier's briefs, set forth the respeciive positiong of the parties hoth
as to earlier and Ilater phaves of the case, with congiderable conciscness.
Wherever practieable, original statemonts are guoted or summarized. The
fellowing arve amonz the more significant supporiing docunenty contained in
the record:

Nore—“P" indicates docuiments in Petbitioners’ exhibits, “C" indicates docu-
ments in Carrier’s exhibits, “DP-C” indicntes documents in both exhibits,
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C. January 9, 1925, copy of requisition and aunthorization for adititional
clerk fer Terminal Trainmaster at $4.79 per day, effective January 16, 1925,

P. December 8, 1926, letter from M. W, Phiilips, Division Chuirman, G, IL &
S. A, and P. . Whisner, Dlvision Chairman, Sculhern Pacifie, to C, R. Morrill,
Supt., G. Il. & §. A, snd L, T Morris, Supt,, Southern Pacifie, to-wit:

“Your attention is respectiully directed 1o {he existing disparity in the
rate of pay for posilion of stenographsr to the Terninal Trainmaster
a8 compared with those of like linture in the senicrity district where
creqated,

“Position No. 3 was establishod effeclive Janwary 18, 1925, as a six
day assignment, hours 8 a. . to & ». . at the rate of $4.79 per day.
Under rule No. 54, article 11, of the G. . & 8. A. agreement snd rule
Na. 1, Article 3, of the 8. I, Company agreement, it is provided that rates
of pay for new positions shall be in conforwity with riates naid for shnilar
Dositions with dutics of like nature in the seniovity disirict whore created,

“It can hardly be preswined that there wogld be any radieal differonee
in the dnficy or responsibilities of the stenegrapher to tie Termina) Train-
niaster and the stencgrapher {o the Azent, and yet yon will {ind that the
rate of §5.19 per day is padd {or the latter nosition,

“It is our contention that the rate of %519 per day should algo he made
to apply to the position of stenographer to the Terminal Trainmaster and
that adjustiment be made for all time during which the Iower rate of
$4.79 hag been applied,

“If, in your opinion it ig necessary that an investigation be held to
further develop all of ithe facts in this case, we should be pleased o have
You gentlemen name g dafe to suit your convenience.”

P. December 9, 1926, letter W. R, Mann to Phillips, to-wit:

“Your letter of December 6th, in reference {o rate of pay for position
as stenographer, Terminal Trainmasters office, 11 Paso. Hee ne grounds
for your conftention. If anything, rate should he reduced, as am sure {hat
this stenographer does not perform the work performed by the stenographer
in this office who receives the same rate.”

P. December 15, 1928, Phillips to Mann, fo-wit:

“Referring to your letter of December 9th in regard to the rate of the
stenographer to the terminal trainmasier:

“Our committee does not mnderstand the referonce which you have made
to your personal stenographer, inasmuch as the position is in no wiay
involved in this dispute and, being in an entirely separate seniority district,
would not admit of any comparison with the position under diseusson.
We take the view that the rate and duties of the stenographer to the Asst.
Superintendent are no more relevant to this subject than would be those
of the stenographer to the Division Accountant or the Stenographer in the
Insurance Department,

“The point that this committee desires to make is that the position of
gtenographer to the Terminal Trainmaster was created in violation of Rule
54, Article 11, of the Clerks’ the rates prevailing for positions of similar
kind or elass in the seuiority district where crouted.

“We have only two positions in the same seniority distriet from which
a comparison may he drawn namcly, the stenographer to the Agent, which
carries the rate of $519 and the claim department stenographor which
carries the rate of $5.07,

“Our investignation has convineed us that the rate of $4.79 which wag
assiened to the Stenographer to the Terminal Trainmaster could not have
been based upon the assumption that lesser dufies or responsibilities would
be required than on either of the above named positions.

“However, if sucli were the ease we should be pleased to have vou direct
our attention te those particular features of the work performed by the two
bigher paid positions which are not also performed by the gtenographey
to the Terminal Trainmaster, and which call for such an outstanding differ-
ential, as we have been unable to Justify this diserimination in rates.”

P. Docember 17. 1928. Morrill to Phillips, to-wit:

“Your letter of Dacember 15th, in reference to stenographer, Terminal
Trainmaster, Bl Paso.
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“As this work is in no way similar o the duties assighed to the stenog-
rapher in Freight Agent’s office, proper ecomparison could not pe Hiade,
but as the work is similay to thut of the Assistani Superintendent’s stenog-
rapher, as well ag the Master Mechanic's, we cannot agree with you in
refercnee to increased rate fop Terminal Trainmaster stenographer.”

P. December 21, 1926, Philling to Morriil, to-wit;

“Referring to your letter of December 1%, in regard to Lhe rite of the
Stenographier to the Terinina Peainmnasier,

“1t is noted that you buave chosen to go outside 1he seniority district,
In which the position unter discuszion wasg ercated, Yor a comparison of
rates and duties, rather than deaw tho comparigon from fthe two steno-
graphie positions availnble in the fsaiue seniority distriet, and which could
readily nfford a basis for tlig paralle].

“Tiven though the rafe of the Stenographer to the Joint Terminal Train-
master were based upon ihe rafe paid to the Stencgrapher to the GH&SA
Aszistant Superintendent, it would still remain to he explained why the rate
of the Stenograplher to the Southern Pacifie Company Assistant Super-
intendent was not considered. This position on the Pacific Lines carries
4 nate of $146.00 per month.

“I eannot agree to the establishment of any positions in the terminal
station or yard cffice based cntirely on rates pre railing on the Atlantic
Systemn for you arve aware of the fact that all rates in the joint termir.al
were, in effect, compremise rates as between those prevailing on the Atlantie
System and the higher rates carried on the I'acific Lines,

“No serious cxzception was taken by any of the parties representing the
fwo managements, at the time of the conference which egtablished the
local terminal rates, as to the propriety of arriving at a medium of the
higher Pacific System rates and the lower rates of the Atlantic System.
We see no reason why that arrangement should be set aside in the creation
of posilions subsequent to the merger, and only GH&SA rotes considered.

“Since you insist that the two stenographic positions in the same senior-
ity district o not afford g broper basis of comparison T am quite ready to
Drepare an anaylsis of rates paid to Terminal Trainmaster’s stenographers
on hoth the Atlantic and Paecific Systems, and draw a medium between
the two. However, I do not believe that it would be fair to go outside
the seniority district, ag for Instance, into the Mechanieal Department and
the Superintendent’s office, for a basis of comparison while positions of
jdentical nature exist on both systems In the same departments.”

P. December 22, 1926, Morrill to Phillips, to-wit:

“Letter of December 21st, in reference to the above suhject.

“As stated in previous correspondence the position at Octavia Street doeg
not jn any way conipare with the work of the Stenographer in Freight
Station, and we do not care to consifler change in salarieg.”

P-C. December 28, 1926, Tetter W, L. Harper, General Chairman, to J. .
Torian, Assistant to Vice President and General Manager, to-wit:

“The position of Stenographer to Terminal Trainmaster af El Paso
was established effective Jannary 16, 1925, and the rate of pay fixed at
$4.79 per day. TUnder Rule 54 of the Agreement, the rate of the position
should have heen in conformity with the rates of gimilar positions in the
sanme seniority district. There gre only two other steneographic positions
in the same seniority district, stenographer to Agent at $5.19 per day,
and Claim Depariment stenographer at $5.07. It is believed that Divizion
officers will agree that the duties of the Dosition in question are no less
exacting and carry no less responsibilities than do the $5.1% and $5.07
stenographic jobs in the same seniority district.

“It ig the position of the Committee that the rate has heen fixed at $4.79
per day in violation of Rule 54 of the Agrecment, and claim has bheen made
that the rate of the position should be fixed at $5.19 per day, effective ag
of January 16, 1925, anfd that proper adjusiments shonld be made to cover
underpayment at the Improper rate. The claim has been handled by
Division Committees with Division officers, and has been declined on the
bagis that the $4.79 rate ig in conformity with one stepographic position
in each of two other seniority districts other than the district in which the
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position in gquestion is located, which we hold to be improper and out of
keeping with Rule Nc. 54, We are yet of the opinion that there is a proper
basis for the claim as made, and desire to handle the matter with your
office on appeal. Will you please review the file, and advise us as to
your pogition, naming g date for conference, if you do not find it asreeable
to allow the claim¥”

I'-C. December 31, 1926, Torian to Harper, to-wit :

“Your letter of December 28th,

“The posiiion of stencgrapher to terminal irainmaster was properly raied
when put on and the present rate has been in effect for two years. e ean-
not entertain grievance cases that are not presented within a reasonable
period and doing so ecould only Iead to post mortem investigations ot an
unsatistactory character.”

P-C. January 4, 1927. Harper to Torian, to-wit:

“Your letter of December 31st, above subject.

“It is a matter of facl and recovd that the rate of the position in question
ig lower than the rales paid on the only other two gtenographic positions in
the same seniority district, and we are yvet of ihe opinion that there iz a
proper basis for the claim as made, under Rule 54 of the Agrecment, If
the rate iz improper, the fact that the underpayment has continued for a
considerable perlod only accentuates the cause for complaint. We wonld be
glad to have you reconsider the matter, and diseuss the claim in conference
with us.”

P-C. January 6, 1927, Torian to IHarper, to-wit:

“Your letter January 4th. There is no proper basis for cleim filed in
this case and, as sfated in my letter of December 31st, we cannot entertain
grievunces lhat are not presented within a reasonable peried.”

P-C. April 12, 1927. Harper to G. S. Waid, Vice President and General
Manager, Southern Pacific Lines, Houston, Texas, to-wit :

“We have a number of unsettled cases pending which we have been unable
to settle in our negotiations with Mr. Torian’s office, and we desire to
present, for your review and congideration, the cases listed below, all of
which, from the employees' viewpoint, are of such outstanding merit as to
justify consideration at your handsg;

Seven Day Assignment—Houston.

Change in Rate of pay, General Foreman—=S8an Antonio.

Rate of Pay, Stenographer to Terminal Trainmaster—E] Paso.
Rate of Pay, J. E. Jones—New Willard.

Overtime Rate, Caboose Supplymen—Lufkin,

Rate of Pay, Warehouse Clerk—Corpus Christi.

Rate of Pay, Warehouseman—Luling.

“We have asked for (rand Lodge assistance in the settlement of our
unsettled cases now pending, and it has been suggested that it might be
possible to arrive at n basis for mutnally satisfactory settlements, if we
could secure an audience with you for further discussion of the cases.
We would, therefore, be glad to have you review the files in the above
named cases, and name a date upon which you e¢an meet the executive
Committee of our System Board together with Vice President, Mr. R. P. Dee,
for that purpose.

“Will you kindly advise and oblige?”’

C. April 19, 1927. Torian to Harper, to-wit:

“Your letter of April 12th to Mr. Waid has been referred to me for
final handling. Suggest that vou call upon me, following which will arrange
conference date to meet your committes.”

Mr. Torian attached the following memorandum to this Exhibit:

“Following the suggestion contained in Mr. Torian's letter of April 19,
1927, General Chairman Harper called on Mr. Torian on April 20, 1927,
at which time he was advised that conference conld he arranged for at
some mufually agreeable date, but this conference was never held or again
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requested and nothing further wns heard of the csse wmtil Harper, after
permitting the case to lic dornmui for a period of over soven yeurs, wrote
hix letteyr of Septembei 20, 1984 {this letter being inclided in IExhibit 2),
attemnpiing fo reudsseri the case under its oviginal caption. Arttenticn is
dirceted Lo the fellowing language extracted from (General Chaivrman
Hurpet’s letter of September 20, 1934 :

¥ % The above siyled case constitutes a elaim under rule 54 of the
Agreenment for an adjustmient in the rate of pay on a stencgraphic job
in the X! Paso Yard Gfiice * * #

showing eonclusively that in aticlapting to resurrcet the cuse H:uper did
ot presenf it on the same basis that he has presented it to this Board.
The remainder of the correspondence found in Exhibit 2 duted subsequent
Lo Bepiewmber 20, 1934, also coufirmng (his statement.”

P-C. Beptewber 20, 1934, Hurper to Torian, to-wit:
J

“The amended Railway Labor Act provides that disputes, ‘including
cases pending and snadjusted on the date of approval of this Act, shall be
handled in ithe usual wanner up 1o and including the chief operating officer
of the carier designated to handle such disputes, and that suel dismuies
may be referred {o appropriate division of the Nutiona! Adjustinent Board,
i scttlement is not effected by agrecmment in conference.’

“The above styled case constitnlies a claim wader 1zule 34 of ihe Agree-
ment for an adjustment in the rate of pay on a stencgraphic job in the
El Pago Yard Office. The rate of the position (new when created) did not
conform te the rates paid on similar positions in the same seniority district.
You declined the claim on the basis that the rate in offect had been applied
for two years before the claim for adjusiment was filed. We took the
position that the c¢laim was fally sustained by the 1rule, and that the Com-
pany could not validate an improper rate by applying it for two Years in
violation of ihe rule. The cluiin is stiil pending and unadjusted. We ac-
cordingly reguest that you meet cur Commitiee in conference to discuss the
claim further anud settles [t by agreement, if possible, It will be appreciated
if you wiil none a conference dafe for that purpose.”

P-C. SBeptember 22, 1934, Forian o Harper, to-wit:

“Your letter September 20th, 1934,

“This case was originally presented by you under date of December 28,
1926, to which reply was made under date of December 31, 1926. You again
wrote me under date of January 4, 1927, and I made reply under date of
January 6, 1927, and no further action was taken by you. A situation in
which ne action has beeu taken since January 1927 cannot, under any
course of reasoning, be considered as pending. It iz therefore our position
that this is not a pending cage.”

C. March 29, 1935, Letter, Barper to Marshall, to-wit:

“I regret to note from your letter of March 27th, vour file 21868, that
you have declined the above elaim as being without basis.

“It i3 believed that the basis, or lack of basis, for thig claim rests on the
facts as to just what duties have been performed by Clerk Brandin during
the period in question. In order that these facts may be accurately developed
and recorded, request is made in hehzlf of Mr, Brandin that he be given a
hearing as provided in rule 27. Will you please arrange hearing and advise
8s to its time and place so that necessary arrangements ¢gn be made for the
presence of witnesses?’

P-C. July 10, 1935. Harper to Torian. to-wit:

“The above case was among those which we were unable to dispose of in
our conference ending January 31st, 1935. It was understood at that time
that a subsequent meeting would be had for the purpose of drawing a joint
statement of facts preparatory to the submission of the case to the National
LRailroad Adjustment Doard.

“In our conference of the ninth you stated that you would not con-
gider this as being a ‘pending and unadjusted’ case under the terms of
the Railway lLabor Act, and that you therefore declined to join the
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organization in its joint submission to the Adjustment Board. We eannot
dqecept your gecision that this ease is withoug busis, and this is to advise
that it wiil be submitied to the Nativnal jtaiiread Adjustment Boeard for
its decision.”

Adtached to carrier’s original submission ave the Tollowing documeats: [, S,
Labor Board decisions 3915, 4756, and letter February 8, 1955, from K. B. Park-
hurst, Secretary, Fourth Division, National Ruailroad Adjustiment Ioard.

faler statements, submissions, arnd briefs by the partics with attached ex-
hibits develop in oxtenso the history of the relaiions hetween the parties above
outlined und volunlinoeus aidduvits coneerning the merits of the cladn,

PETTTIONER POBSITION —Petitioners waintain that Luie B4 was vio-
Iated when the positien in dispute was crealed, that the violation hag been
continued since that time. They cite and emphasize their effort to secure g
settlement of the clhidm before the interrupiion of bargaining relations, their
cilfort after thelr recstablishment as the legal representatives of the Clerks to
form a System Board, efforts to form regional boards having falled. They say
their only liope of pressine this and olhor claims successfully on the property
under the Railway Labor Act of 1926 was through an adjustiwent board and
that they showed no lack of zeal in working for such a board. They point
out that they took up the claim prompily when the Amended Railway Labor
Act of 1834 provided a tribunal belore which elaims could be brought and
advanced the elaim as rapidly and persistently as possible,

Un the merits of the claim, petitioners mainlain that the duties of stenog-
rapher to the general yardmaster arve of similar kind and class with the dutieg
of the gtenographer fo the Agent and that there was no oceasion at the time
the position was creualed and there hias been no occasion since to zo outside
the seniority distriet to find a position with a lower rate. In pressiig the
merits of the case before the Board, stress was laid upon the phrage “similar
kind or clags” as giving the iranagement mueh less latitmde than language
used elsewhere in the agreeiuent, such as “relatively the sume class of work.”
Continuing this line of argument, petitioners say :

It is evident that in determining the rate of pay for a new position it is
not necegsary that ithe new position Dbe precisely the same or even relatively
the same, as to the duticg or importance, as the position, with which com-
parison is made.  All that the rule requires is a similarity in kind or class.

In the instant case tliere are many points of similarity Letween the new
bosition in the General Yardmaster's oftice and the one in the Agent’s office
with which comparison is maie:

Both are primarily stenographers: both are employed in a more or less per-
sonal capacity to the heud of a department; and take dictation from such de-
partment head; each opens the wmail, answers withont dictation such of the
correspondence as they are capable, secures and attaches the subject file of
other correspondence for the ready reference of the department head.

Buch makes g stenographic record of question and answer investigations con-
ducted by their respective cmployers. Rach waintains the files of thelr respec-
tive offices anil perforins efher rouline dutiey peculiar to their respective
positions, many of which are not only similar but almost identical. In these
yarions wuays the two positions are very similar; so much go, that it cannot
be sald it was necessary to go outside the immediate geniority district to find a
position of reasonable similarity, and in so doing the Carrier has vieluted the
spirit and intent and the plain language of the rule,

CARRIEZR'S POSBITTON——As to Jurisdiction— Carrier donies the jurisdiction
of the Board, in the muin, on the following grounds ;

1. Care was not “pending and unadjusted” when tie Amended Railway Labor
Act was passed,

2. Cage is outlawed by fundamcntal priveciples of Tuw and the Texas Statute
of limitations,

3. Case hag not been handled in the usual manner up to and including the
chief operating officer of {he carrier designated to handle such disputes.

4. Rule 27 has not been obsarved, Harper's letter March 29, 1035, re Brandin,
ghows he recognizes that Rule 27 applies.

. Rules of Board and provisien of Amended Railway Labor Act have not
been complied with.

6. Claim iy not the same claim as was bhandied in 10°6_16927.
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7. Dctitioners have not advizsed envrier about data submitted.

Merits of the Clgim.—Withoat wuiving its jurisdictiona! srgurment, earier
attacks the merits of the elaim for the following reasons:

1. Rate for position same as that of other employers in came lerminal who
perforined same class of work,

2. Fifieen employess have bLeld bosition since itg creaticn, some more than
once, and none of them ever objected to rate.

3. Wages for new positiong must ¢onform to wages in the siune seniority
distriet only if established positions are of the same kind and elass and carry
the same character of duties. Not true in this ease.

4. Bule 54 not being applicable within fhe wine senlority digivict, carvier
found twa comparahle positions in the sanie rerminal, 1hoge of stenczraphar to
assistani superintendent and of the mster nechanie, andd use!! the rate of those
ositions.

9. Claim never originared wilh any employee  beenuse  cmplorees  were
satisfied.

6. Genersd Cheirman’s nogleet of elaim for sevenr years shows hood
take it seriously,

OPINION O THE REFERKEE —'Tie posiiicas abeve stafed ave developad in
great deiail,  Che jurisdictional and factual issties are handied bhack and Torth
in unbelievable minutine, prelixity and (ediwm, bue the whole cage simmers
dowrn to three issues:

d not

1. Is the case properiy before the Board?
2. If properly before the Board, from what date should the c¢laim rgn?
3. Upon whit basis should the rosition be eated under Rule 547

1. Question of Jurizdiction—On this issue no useful purpase will be served
by further hair splitting over claborate detnils off legal and procedural techni-
culities, I we could ignore the fact (hat elose upon the last coutact shown onid
in the record between the parties over (his and other cases buck in April 1927,
the carrier discontintied bargaining relations with petitioners and {that the
rarties were in litigation until May 1930, and if we could igneye the furthoer fact
that thiey were prececnpied thercafier with questions pertaining (o an adjust-
ment board, the precise purpose of which was to handle issnes of thig kind, we
could eaxly arrvive at the conclusion that this case oY its predecessor case, which
was fiiubitably “pending and unadjusted”, late in 1926 and cariy in 1927, was
not pending snd unadjusted on Septemher 20, 1934, when sgain Mr. Harper
presented it to Mr. Torian and that it is not “pending and unadjusted” now,
Arguing in reference to statntes of Hmitations, whether in Texas or clsewhere,
by ignoring the same facts we could arrive at the same conclugions. We should
be compelled likewise to ignore the sime faels to conceive of thig cage having
been handled on the property during the period in question in the usual Manner,

Truc, the Amended Railway Labor Act was not intended and should not be
bermitted to serve as an invitation to bring old eases indiscriminately, neither
should it bur indiseriminately cases whose progress has been interrupted for a
titne by acts over which petitioners have no control. All of this lite of reason-
ing applies to carrier’s argument in respect to the procedural requirements of
the law and rules of the Board for admitting or denying jurisdiction of eases.

Whetlier the ¢laim is the sume one that was advanced in 1926 and 1927 is a
technical question which can best be conzidered, if consideration of this question
Is found essential, in weighing the merits of the claim in the light of all
attendunt ecircumstances. In respect {o the last objection to aceopting juris-
diction. omissions on the part of petitioners to furnish earrvier with copies of
data submitted it is of course the duty of petitioners to inform themselves of
all the ruies of procedure and etigquette to be observed in Landling cases hefore
the Board. Insofar as they may have erred in this regard they shoull of
cour=e he ealled to account. However, in the circumstances of the instant case
this cannot be regarded as a substantinl argument and in any cuse the omission
has now been corrected in the process of advancing the case, and it is too late to
predicate aetion upon it.

The cperation of Rule 27 has been passed upon in connection with another
case which came from this property concurvently with the instant case {CL-2388).
The cireumstances of the two cases arve not identical but the applicution of the
Rule is the same. What Mr. Harper thought about the Rule in conne¢licn with
Mr. Brandin’s case is worthy of note, but not necessavily controlling,
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In all the circnmsfances, which are notably exceptional, the Referce finds that
the Board has the vight and the duty to iake jurisdiction of this case. Or,
if we accept the contention that tliere are two cages, an earlier and a later one,
it is the right and the duty of the Reard to take jurisdiction of the issue in its
entirety.

2. Conscious of the extraordinary lapse of fime gince this case arose, the
Leferec, notwithstanding t+he circumstances which amply explain the long pend-
ency of the issue, has been disposed Trom practical and realistic considera-
tieng fo scek a point of time net too far back at which in reason and equity
the ciaim might properly {terminate. Petitioners have ip some measure taken
account of such praciical considerations in noi pushing the pecuniary claim back
of Mrs. Salem’s incumbency of the position which began on June 18, 1928.

The nature of the case, involving as it does a rather technical application of
a ruie, makes it difficult if not impossible to differentiate the issuc by periods of
time except on grounds of expediency and convenience, as the petitioners have
done in askiung for reimbursenent only for fhe present incumbent. The referee
finds that the metits of this case, T to state it otherwise the meriis of « possi-
ble earlier and later case, cannot be adeguately determined unless the issue
in its entirvely Is followed hack to the time when the position wuas created on
Japuary 16, 1025, To be sUTe, there are twWo possible division peints other
than the practical one adopted by the petitioners which might be considered :

A. The time when the rate was increased from $4.79 to $5.00 at the sae time
that the rate which the petitioners claim to be the rightful rate was increased
from $5.19 to $5.20 on August 20, 1927.

B. The date when the office of terminal trainmaster was superseded by the
office of general yardmaster on TJanuary 1, 1928, might be taken, Dbut this would
have about the same practical effect as the date which the petitionel's have fixed,
that is June 18, 1928,

1t is possible to argue that on practical grounds a difterence of 25 cents
between $3.00 and $5.256 might he justified, whereas 2 difference of 40 cents
hetween $4.79 and $5.10 would not be justified. Inasmuch, however, a3 the case
involves the application of n rale, the Referee is of the opinion that decision
must hinge on the guestion whether there was sufficient dissimilarity between
the two positions to justify going outside the geniority digtriet for a rate,
and not upon the question whether such difference, if any. merited a differen-
tinl of 25 cents or 40 cents. The action of the eartier in narrowing the differ-
ential during the period in which relations with petitioners were proken off
would tend to indicate it considered the previous differential to have heen too
great, but it would not affect the main issue.

The referce finds, therefore, that whatever merit the claim possesses under
the rule pertains to the whole period covered by the dispute, buth prior and
subsequent 1o Mrs. Salem’s incunbency.

3. This brings up 1o the final issue; that i to say, the correct rating of the
position under Rule 5%

The wording of Rule B4 gives a gtrong persuasiveness to the arguments
petitioners have advanced, and they have quite properly made the most of this
wording.

The Referee bas little knowledge of the circumsfances ander which Rule 54
wag agreed to. pbut he cannot helieve that the rule was jntended to bar the
reasonable clagsification of employees of the kind which an honest and officient
employer might he expected to make. The procedure followed in the rating of
the position NOw in dispute does not appear to the Referce as seriously subject
to censure, even though it might be decided that the Carrier erred in fixing
the ratc.

There is much tesiimony pro and con as to what Mrs., Salem now does
and does net do in comparvison with the gtenographer to the agent and fo the
assistant superintendent, respeclively. Much of what one party asserts, evell
under oath, is contradicted by the other, likewise under oath, and the affidaviis
as a4 whole are not impressive. out of the welter of statements and counter
statements, however, the Referece cannot escape the jnipression that there is 3
substantial diffevence between the duties performed hy the stenographer to the
seneral yardmaster and the stenographer to the agent, and that these differences
are of sufficient magnitude to justify going outside the geniority district for
a comparable rate.
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Any ovidence which might he adduced as to the earlier dufies performed
in the position in dispute would of necessity be extremely untrustworthy, if
contradicted, primarily because ot the lapse of time and the haziness ol lwumarn
recollection concerning events long passed.

The Reteree is inclined to believe that a joint review and check of the present
dutics of this position, in comparison with the duties of other stenographers
both in the same seniority district, and jn the same ferminal, wonld serve a
useful purpose, but that an effort to run this joint check far back into the past
would serve no useful purpose. The claim is theretore dismissed in its entirety,
without prejudice to making a joint check and to reopening the case on its
merits in respect to a period not to exceed six monfths prior to September
20, 1934,

AWARD

1. Jurisdiction: The Board has jurisdiction.

2. Term of the Claim as regards jurisdiction: ¥From the time the position was
created.

3. Ltating under Rule 54: The Referee at this time does not find the rating
to have been improper.

4. Status of Claim: Claim dismissed without prejudice to making a Jjoint
cheek and to reopening for a period beginning not to exceed six months prior
to September 20, 1934.

By order of Third Division:

NATIONAL RAILROAD ADJUSTMENT.

Attest:
H. A, JoNson, Secretary.

Dated at Chicago, Illinois, this 17th day of September 1036.



