Award Number 294
Docket Number CL-240

NATIONAL BRAILROAD ADJUSTMENT BOARD
Third Division
Willard E. Hotchkiss, Heferee

PARTIES TO DISPUTE:
BROTHERHOOD OF RAILWAY ATD STEAMSHIP CLERKS, FREIGHT
HANDLERS, IXPRESS AND STATION EMPLCGYES

SOUTHERN PACIFIC LINES IN TEXAS & LOUISIANA

DISPUTE.—

“(uim of ¢. A Brandin, Clerk, IIouston Toend Freight Station for
payment of an additional ten cents per day for each day upon which he
performed service in the period, Murch 7, 1952, to Rareh 27, 1935, reprc-
senting an adjustment to cover the difference hetween §480 per day paid
to him under classification as Tnbound Tracing Clerk and $4.9¢ per day which
stiould have been paid to him for services performed as Claim Iuspector.”

FINDINGS;*Theﬂﬂﬂﬂthdﬁm1nftM}Adﬁwhnmﬂ.Bmwd,uwnlﬂw whole
record and all the evidence, finds that:

The enrrier and the employe involved in this dispute are respectively carrier
and employe within the meaning of the Railway Labor Act, ag approved June
21, 1934,

This Division of the Adjustinent Doard has jurisdiction over the dispuie
involved herein.

The parties to said dispute were given due potice of hearing thereonmn.

Az a resalt of a deadlock, Willard BE. ILotchkiss was cilled in as Referee,
and on request of the Carrier a second Liearing was had en July 9, 1036, in
which representation of the parties argued the case before the Divigicn with
the Referee sitting as a member thereot.

TThere is in evidence an agrecment between the parties hearing effective
date of July Ist, 1922, with Addendum thereto effective May 16th, 1924,

C A. DBrandih employed originally as a clerk in the Houston Terminal,
Qouthern Pacific Lines in Texas and Louistang, entered service on July 5,
1893. He was granted an indefinite leave of abzence July 30, 1830, to serve
as Secretary of the General Committee of the Clerks” Organization on the
lines of this carrier. The position of Claim Inspector, a position which
Prandin at one time therctofore held in the Houston IFreight Station, was
abolished December 5, 1931,

Brandin remained out of the railroad service until March 7, 1932, Shortly
prior to that date he made known his intention to return to service and asked
that he be permitted to exercise his geniority and assume the duties of the
position of the Inbound Tracing Clerk in the Houston Freight Office, the occu-
pant of the position, Clerk Siegert, heing juntor to bim. Brandin displaced
Sjegert on March 7, 1932, and performed service on the posiiion for cxactly
three years thereafier before making claim, which is now thie subject of this
dispute, that he was filling the position of Claim Inspector. On March 7, 1935,
Brandin filed claim with the Agent for the rate which was paid to the Claim
Inspector when that position existed prior to its abolishment December B,
1931. The claim was denied as having no basis and because it had not been
presented within the time limit fov presentation of such ctain.

Twenty (davs subsequent to the filing of the elaim, or on March 27, 1935, the
position of Claim Inspector was reestablished.

POSITION OF PETITIONERS.—Petitioners ¢laim that Brandin has per-
formed the duties of Ciaim Clerk during the whole time he has occupied the
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position of Inbound Tracing Clerk, They claim that the position of Claim
Clerk was abolished in name but not in fact, and ithey rely primarity on the
joint hearing held on April 15, 1935, in which the Superintendent, the Gen-
eral Chalvman, the Agent, the Chief Clerk, znd others participated. I’eti-
tioners contend that the evidence lLrought out in the hearing corroborating
common knowledge arcound the station, shows that the preponderance of
Brandin’s duties were those of Claim Clerk, and that he is therefore centitled
without gualifieation to the rate of $4.90 per day for the whole period from
March 7, 1932, to March 27, 1935, when the position of Claim Clerk was re-
established and Brandin assignoed to it at the $4.80 rate. The claim is based on
these alleged facts and on Rules 51 and 64, which read as tollows

LULE 51

“Pogitions (Not cmeployes) shall be raled and the transfer of rates from
one position to ancther shall not be permilied.”

HULH 6+

“Established positiens shall not be discontinued and new ones created
vnder a different title covering relatively the game clags of work for the
purpose of reducing the rate of pay or evading the application of these
rules.”

POSITION OF CARRIER.-—Carrier denies jurisdiction of the Board, (1),
because the claim is a request to change the rate of pay of an established po-
sitlon and (2), because the claim is barred by Rule 27. Section (a) of Rule
27 reads as follows:

RULE 27

“Sec. (a) An employee disciplined, or who considers himself unjustly
treated, shall have a fair ard fmpartial hearing, provided, written request
is presented to his Immediate superior within five (5) days of ihe dute
of the advice of discipline and the hearing shall be granted within ten
(14) days thereafter.”

On the meritg of the case, Carrier submits that Rule 64 could not have heen
violated since no new position was created. The positiont of Inbound Trocing
Clerk having beenr in existence and well recognized lobg before the pesition of
Cluim Clerk was discontinued on December 5, 1831, Carrier maintaing that
the right to reduce foree by abelishing unnecessary positicns and distributing
the work amacng other emplorecs ig incontestible, Carrier further submits that
business conditions on December 5, 1931, and prior and subsequent 1hiereto,
amply justified the exercise of rhat right in the waonner o owhich it was exor-
cised. Carrior points out that (he zilence of c¢laiinant from March 1, 1932, when
he aceepied (he position of Inbound Fraciug Clerk at the $4.80 rate, until
Mareh 7, 1935, even if the long delay should not be he!d to bar the hearing of
thre elaim as Cavrier maintaing it should, creates a strong presmwepiion fhat the
classification and ihe rate wore correct.

OLINION OF THE REFERER.—A. 4s {0 juiisdiction.—1. The nuestion
whether fhere Is 2 reguest to chinge a rare of pay of an established position
or n prefost against a misclassification obnd a misrating of o position is the
crux of the whole case and can only be determined by hearing the case on ifg
merits,  To uphold the Carrier’s conteniion wonid bar nenmrly all eases in which
vioclation of Rules 51 and (4 are charged. The Reforee cannot believe that
this contention was seriously advanced snd is not disposed to take it geriously,

2. The applicability of Rule 27 to thiz kind of a case was dealf with in
Award No. 292, CL-238.  Since the paviies in the fwo eases are the s:mne, it is
unnecessary fo repeaf the line of arcument followed in that case. The cir
cumstances of the iwo cases on ibis point are shmilar and the deeision must
be the same.

The Referce holds that (e Board has the right and the duty to hear and
decide the case on its merits.

B. On the Merits of the Case—IL is admitted that the position of (laim
I}aspc_'cmr was discontineed on Decewber 5, 19210 The Cavrier contends that
RIEC 16w pesition was erentod, there eould have been 1o violation of Rule
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64, and by the same token there was no violation of Rule 51 since the duties
and the rate of the position of Inbound Tracing Clerk remained as they were
except for sharing in the distribution of the duties of the discontinued position
of Claim Clerk when poor business and lack of work made it necessary to
abolish that position.

The Referee is chiefly concerned with ascertaining whether Brandin was
properly classified and paid from March 7, 1932, to March 27, 1935. What
he did about his classification and pay during this period, what the organization
did, and what the Carvier did, are, of course, important for the light they
throw on the basic fact which is the propricety of his elassification and pay.
1t is immaterial to the rights of an employee under the agreement whether
failure to secure a proper classification and rating i¢ shown, to have resulted,
from an owmission or oversiglht, a misapprehension of essential facts, or a witkful
violation of the agreement. It is as much the duty of management to rate
employees properly, as it is of the organization and any individual claimant
to see that they are so rated. While the management, the organization, and
the individual employee may be presumed to kuow the meaning of 1he rules
and their applicativn to the rating and pay ef positions under them, it ig
obrvious that the duties of a position might change from week to weck or from
month to month so that a rating that was correct at one time might by a gradual
process of change become incorrect without anyone being cspecially at fault.

B0 in this case we are ceoncerned not merely with the question whether
Brandin was correctly or incorrectly rated on March 7, 1932, or March 26,
1935, but we are concerned with the correctness or incorrectness of his rating
for the whole period for which the claim runs. If bhe was incorrectly rated
and paid for the whole period, the loss he suffered should be made good. If
lie was incorrectly rated for a part of the period, the lesser loss suffered should
likewise be made good. If he was not incorrectly rated at all, he suffered no
loss and his claim must be denied.

Obviously, it is undesirable from every standpoint to throw down the barg
and to go back into the distant past to dig up cases of incorrect rating. On
the other hand, from the standpoint of the satisfactory operation of the
agreement, it is clearly undesirable to have employees constantly demanding
re-rating for fear that legitimate ¢laims may become outlawed.

Under nermal circumstances, three years would appear to be an unduly
long time to wait before raising a question of incorrect rating. However,
business conditions were not normal during the period for which this claim
runs and it would appear also that there was some abnormality in the conditions
on this property. In all the circumstances the Heferee believes that the letter,
and even more of the spirit of the agreement will be served not only by taking
jurisdietion of the case as has already been done, but by congidering it on its
merits in the light of such evidence as is available for the whole period for
which it runs.

The Referce is of the opinion that the joint investigation of April 15, 1935,
is the strongest evidence which the petitioners have brought forth in support
of Brandin’s claim. Also the Referee is aware that this investigation occurred
just after the end of the peried for which the claim runs and, therefore, the
memory of man being what it is, the conclusiveness of the investigation cannot
possibly be as great as applied to the earlier part of the period as it is for
the later part,

There are then two questions to decide towit:

1. Was Brandin regularly occupied for the major portion of his time with
duties properly pertaining to the position of Claim Clerk?

2. If so, was he so oceupied for the whole period for which the elaim runs or
for any substantial portion or portionsg of such period?

Reverting to guestion 1, the Referee is convinced that for some time prior to
the joint investization on April 15, 1935, Brandin was doing substantially the
work of a Claim Clerk and was entfitled to receive the pay therefor.

The answer to question 2 is lessg obvious. In view of gencral business condi-
tions in 1934 and 1935 compared with the time when Brandin first accepted the
position of Inbound Tracing Clerk, it is possible that for soeme time subsequent
to March 7, 1832, {he prependerance of his work was such as to justify the
classification of Inbound Tracing Clerk, and that with the improvement of
business he gradually came to do more and more of the work of a Claim Clerk.
In the investigation of April 15, 1935, Superintendent Marshall asked Brandin
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this guestion: “Has the number of outside inspections of CL and LOL freight
been gradually increasing?’ Brandin's answer : “Yes, sir; that is my observa-
tion.” At an earlier point in the investigation, Superintendent Marshall asked
this guestion: “You previously stated thar during your assignment ss Inhound
Tracing Clerk you did not perform the duties of Inbound Tracing Clerk, but
such duties were instead performed by Clerk Zischang. Is that correct?”
Brandin's answer: “T am sure that I did perform some small portion of the
Inbound Tracing Clerk’s work in the early part of 1932.”

In spite of the fact that the Referee is less positive in respect to the earlicr
period than he is in respect fo ihe later period, he finds nothing in the record
to justify cutting off the claim at any pariicular date between Mareh 7, 1942,
and March 27, 1935. In the face of the evidence and in the absence of con-
vincing evidence to the contrary, the Referee finds that the whole claim should
be allowed.

AWARD

A. Jurisdiction—The National Railroad Adjustment Board has jurisdiction.
L. Merits—The claim ig sustained.

By Order of Third Division
Attest:

NATIONAL RATLROAD ADJUSTMENT BOARD.

H. A, Jounsor, Secretary.
Dated at Chicago, Illinois, this 17th day of September 1936,



