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Docket Number CIL-241

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Wiilard E. Hotchkiss, Referce

PARTIES TO DISPUTE:
BROTHERHOOD CF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOY:

SOUTHERNW PACIFIC LINLS IN TEXAS AND LOUISIANA

DISPUTE.—
“Claim of T.. O. Sullivan, Switching Clerk, livuston Ficlzht Siation, for
compensation for time lost sceount sickness Septewber 8, 1930."

FINDINGS.—The Third Division of the Adjustment Board, upon the whole
record und all the evidence, finds thai

The carvier and the employee involved in this digpute are, respectively, curviep
and employee within the meaning of the Railway Tehor Act, a8 approved June
21, 1934,

This Division of the Adjunstinent Board has jurisdietion over the dispute
involvod herein.

The parties to said dispute were given due notice of hearin = ihereon,

As a result of g deadlock, Willard 14, TLotehkiss wiew caliod in as Refere and,
at the request of the earrier. a gecond hearing was had on July 9, 1906, in which
represcifalives of the narties argned the case before the Division with the
Referee gitting as a member thereof,

BASIS OF CLAIM L. O. Suliivan, Switching Clerk in the Houston Ireight
Yard, was absent from duty on gecount of sickness on Sepfenher 8], 1930,

The Bick Rule of the Agleculent reads as follows :

“SICK LEAVH, (Npw Rure) Where the work of an euployee is kept
np by other emplovees without cost to the carricr, by such other cnmplevpoes
working overtime witloat nay as fur as muay be HECeRsUry fo veep up ihe
work, and avold noglecting their own work, a clerk who has been in corne
tinwons service of the carrier one year and less than two years will not have
deduetion made from his pey for time absent on aceount of a bona-fide case
al sickness uniil ha hos beon absent sis working days in the ealendar ¥t ;
a clerk who has heen in eontinuous service o years and lcxy than thyce
Yeurs, nine working davs; a clerk who has been in service fhives veors or
longer, twelve werking days.  Deductions will he made beyond tine dilowanee
specified ahove,

“The employing officer must he satisfied that the sickness is bona-tide and
that no additionai expense to the cirrier in involved.  Satisfuctory evidence
838 to sickness in the form of a certificate from n reputalie 1Hiysician, pref-
erably a company physician, will he required in ease of donbi.

“The carrier may extend the above limits of glek leave in individuul meri-
torinus cases where thoe management deems that such extension is Justified,

“Nore—~—~HEmployees will not be required to work overtime on positions of
absent employees beyond the time limit provided in this rule without being
paid Tor such overtime.”

Carrier did not compensate Sullivan for the day he was absent, alleging that
au extrn clerkk A, E. Sparks had to be called for duty on account of Snllivan’s
absence.  Sparks was paid at the rate applicable to the position held by
Rulfivan.

On and prior ta September S, 1930, there were three regualarly assigned
Switehing Clerks, T, 12, Porche, 0. D, Dengon, and T. 0. Sullivan, the rate of
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creh being 83500 per day. On September 8, 1930, Porche and Deason were
aasigned to work in tlie Warehouse; extria clerk Eparks was ageigned 1o the
switching desk.

Petitioners clatm that while an Hxtra Clerk was cmiploved he woas not em-
Ployed because of Sullivan™s gbsence it hecatise the two oiher switching cleris
were assigned o work in the warehonse and that tile estrn clerk did not do
sullivan’s work,

oxhibity attached to Peiftioner's original submission are as follows;

Coetober 1, 1050, letter, Sullivan to Agent O, I, Loon, to wit:

1

“he writer’s check for {he {irst half of Sepfember was short one duy's
pay account of being off sick on Sept. Sth.

“Leg to advize that my work was not laken care of during my absonce,
and i view of this faet will ask that you allow o this day on my noext
cheek,”

frzichoer 2, 1830, Doon to Sallivan, to wit;

“Your letter Oct. 1st, claiming time for one day's puy, Sept. Sth oon
account ot heing ahsent due to alieged disability, sickiess:,

“Please be advized that payrell records disclose ho fuet tha
clerk, A, I Sparks, worked in your place, Position #256 Sept. S, (he
tay you were absent, account sickness,

“IFariher Investigation develops that ne overtime lisns begn 1Ak in by
the Switching Dept. on your account in order io hring your work un to
date, which you state was not taken care of during your aheenie oy
account of sickness.

“Your claim for one day’s pay, Sept. 2ih, 1030, is Lerewith resvesifuliy
declined.”

October 6, 1850, B, Y. Griffith, Dividdon Ciitrmun, o

“IInder dale of October ist clevk I O A4 eliim
day's pay, account mis-application of Sick Lo : fie Clorios norese
ment. On October 2nd you advised that the claim hasd Leon deciined, Tt is
oui position that under the inierproration of iho Mk Loave Iinle thiz efain
shoald Iitve heen ailowed and T worth! §i%e fo (isenss 105y naatter wieh e,
iformadly, hefore appenting fromn your decision.”

(This letier not Gnchinled in Cuirvier exhibics)y

November 1, 1930, Griffith o K. Sl Snpt. sf Terminals, reciting
that conference bad been held with Boon and Doosn e il inat he would
ot allow {hie claim as i was L8 incention to linve hos the o A ciori cialled
to do Sullivan’s work if Sullivan had Deen present. The letter Uien cuflined
the Darig ol (he claing in detil and asked Marshall to reverse Baoon's decision.
Tu eqne of failuve fo reverse, hopring wes requestod.,

Novemher 20, 1836, lodler, Grifitl to Marshail, to wii:

“Snbhject: Ginim of L. O. Sullivan, Clerk Lecal Freizbt Station,

“Dease wee quy letler of Novembes 1st, 1030, above snbject,

“Can you now adviser”

{'Fhix letler not juciuded in Carrier's exhibiiz)
November 22, 1980, Marshall to Qriffith, 1o wit -

“Yours of the 26th, ahove subjeci:

"I wrote yYou Noevember 10th, addressing ihe leiter io 9105 I'reston
Avenue, as follows:

¥ Your letier of November st in vegard to titne claim of L, O. Sullivan,
Clerk, Honsten Freight Stalion.

“The position taken by Azent Toon in 1his case in dectining the c¢laim
without hasis ig eorrect and is with my econeurrence.’

“Claim is therefore respecttfully declined.”

(This letter is gated Nov. 10, 1980, iu Cavrier’s exhibits, Record p. 46.)
December 20, 3430, letter, General Chuivinan ILarper to Assistant General
Manager Teorian, to wit:

“Mr, K. C. Marshall, Superinfendent, has declined the elaim meade by
T O Bullivan for timo lost account sicknesa,

“Weo believe thal there is proper basis for the e¢laim as made, and would
like to discusy fhe care with you on anpen! ab our next conference.”

37248— 36 32

IS




496

December 26, 1930, Torian to IIarper, to wit:

“Your letter December 20th requesting conference in the above case.
“Will arrange to meet yon at my office at i1 A, M. Tuezday, Deccraber
30, 1930.”
December 28, 1930, General Scervetary Treasurer Brandin to Torian saying
that Harper was out of town and asking hostponement.
December 29, 1830, Torian to Brandin suggesting Harper advise when he
return.
January 16, 1831, Torain to Harper, to wit:

“Conference January 14th,

“When clerk Sullivan reported sick on the morning of September 6th,
1230, another clerk was called to work in place of Sullivan and was paid
for the day.

“The elaiin that Sullivan should also be paid under the sick leave rule is
without basis and is declined.”

Seprember T, 1934, Harper to Torian, to wit:

“T'he above siyled case is yet pending and unadjusted. In keeping with
the provisions of the amended Railway Labor Act, we respectfnlly request
that you meet our Committee in conference to discuss furiher and settle,
1F possible, the claim by agreement, sg that the claim may be referved to the
National Adjustment Board in the event seitlement by agreement is not
affected.

“It will be greatly appreciated if you will name conference date for
purposcs stated ahove.”

September 8, 1934, Torain to Harper, to wit:

“Your letter September 7, 1934 :

“This case was discussed with you and Mr. Brandin in conference by
Mr. Nicholson on January 14, 1931, and you were given a deecision in the
cage on January 16, 19381, and nothing further wis heard from you. A
situation in which no action has been taken since January 1931, cannot
under uny course of reasoning be considered as pending. It is therefore
our position that this is not a pending case.”

July 10, 1935, Harper to Torian, to wit:

“When we were unable to reach an agreement in the above ease in our
conference ending January 38ist, 1935, it was my understanding that at a
subsequent meeting to be arranged a joint statement of facts would be
drawn in connection with the submission of the case to the National Rail-
road Adjuostment Board.

“In our conference of July 9th you advised that it was the position of
the Company that this case was not ‘pending and unadjusted’ and that
you must therefore decline to join the organization in its submission to
the Board. We do not subscribe to the position that vou take, and this
is your advice that we will submit the case to the Board ex parte.”

Cage submitied to Bonrd, September 24, 1935,

Brief filed by petitioners, October 23, 1935.

Brief filed by carrier, October 19, 1935,

Hearing, February 17, 1936.

Hearing with Referee sitting, July 9, 1936.

Petitioners summarized substance of cluimr in their submission of October
23, 1935, in their concluding statement :

“It is the position of the employes that the earrier was put to no addi-
tional! cxpense and that the service suffored no detriment because of Sulli-
van's absence on account of gickness on September 8, 1930, and that Sulli-
van is entitled to compensation for the day under the Sick Leave Rule of
the Agreement.”

Carrier's Brief, submitted October 19, 1933, set forth objection to Board faking
jurisdiction of the case and, without waiving these objections, attacked the
meritr of the ease.
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Carrier’s objections o Board’s taking jurisdiction are in the main as follows:

1. Case was not “pending and unadjusted” within the meaning of that phrase
in the amended Railway Labor Act.

2. Detitioners are estopped from action by their silence of three years.

3. Petitioners have not furnished respondent with data they intend to usze
ag required by rules of Board.

Carrier’s argoment on the merits of the case are substantially as follows:

Ieferring to the sick leave rule the carrier uses this language:

“Attention is directed to the fact that the foregoing rule requires pay-
ment to the cuployee off on account of sickness ouly where each of the
following elements, amoug others, are present and concurring:

“1. The work of the absent employee must be kept up by other regularly
employed employecs;

2. Kecping up of the work of the absent employee must not involve any
cost to the carrier; and

3. The other employees who keep up the work of the absent employee
must do so by working overtime withoui pay so far as may Dbe necessary
to keep up the work and avoid neglecting their own work.

None of the foregoing essential elements are present in this case”

The Carrier laid consideralile stress on the pay roll record (Exhibit I),
which it is argued shows that Sparks was cmployed in place of Sullivan.

Both jurisdictional arguments and arguments on the merits of the case were
developed at great length and with a ponderous array of technieal legal
contentions.

HEARING BETORE REFERE—At the oral hearing before the Board with
the Tteferee sitting as a moember thereof, each side assailed a substantial part
of the factual and interpretational material submitted by the other side. Peti-
tioners took particular exception to the pay roll argument of carrier which
they say shows wnothing except that Sparks was recorded therein as being a
substitute for Sullivan without throwing any light on the guestion whether
he wag such in fact,

The hearing did not countribute materially toward eclarifying any of the
issues.

OPINION OF TIE REFEREE.—Three other cases to which the Clerkd’
orcanization is a party came before the Board from this property concurrently
with this case. In each of these cases the carrier raised the jurisdictional
issue and supported its contentions by arguments similar but not identical in
every respect to the arguments used in this ease. In each of these cases the
alleged violation of the agreement hegan several years ago and in each case
there had been prolonged interruption of activity on the part of petitioners in
pressing the claim. The carrier contended strongly in each of the three cases
that the prolonged silence of petitioners was tantamount to acquiescence in the
status quo and that for that reason, among others, the claims were outlawed.
Tieferee Spencer, referring to an earlier case from this property used this
language. The record (of those controversies was) “voluminous, the issues
multifarious and the argumenis finely spun” (Award 137, CI~128). Mr.
Spencer’s comment applies equally to the four current cases,

In each of the three other current cases (CL~238, 239, and 240) the carrier’s
contentions as to jurisdiction have been overruled. The reasons for doing this
took account of past conditions on the property, especially of the difficulty en-
countered by petitioners in establishing regular relations of conference prior
to the effective date of the amended Railway TLabor Act. Decislon in those
ecases was rendered with a view likewise to what the Referee conceived to
he the meaning, letter, and spirit of the rules, legal requirements, and proper
procedure governing the respeective issues. In essence, the Carrier was over-
ruled on the jurisdictional issue in all those cases hecause in all the cireum-
stances such action appeared to the Referee to be legal, equitable, sensible,
and construetive.

An impertant influence on the mind of the Referee in those cases was the fact
that each case had to do with alleged violation of rules which pertained to the
time at which the elaimg began to run, which continuingly pertained (o the
intervening time, and which pertained to the time when, failing settlement on
the property, the respective cases were brought to this RBoard. As to current
violations, if any, the right and the duty of the Board to take jurisdiction under
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proper procedures was clear, In each of the throe cases any carrent violations
Jind their inception in the past and the acts complained of had continued
snbstantially without interrupiion fromn the time of their inception to ihe time
cormpinint wag filed; the actz of the pasi, of the present, und of all ihe inter-
vening time were inextricably interwoven. It would have been impraciicable,
except arbitiarily, to fix ainy date back of which jurisdiction would not be
permilted to run. o have denied jurisdiction altogether would hive ihrown
thie ecoxes out of eourt indiserimipately withont hearing on the merits, and the
offeet would have been to place n stamp of approval upon continuing and
Lighly contested ex pavte interpretation of the rules. This would have been
tantamount to permitting the carrier 1o change tiwe agrecment by viclating it,
in case an actuai violation had occurred (CF Award 137, C1.-128).

Ixtended commoent has been made on the three olher cases which came to
this Board from this properiy conecurrently wilth the instant case because all
of those cuses were basically different from this ease in ome particular. In
zhuarp distinction to the ether three cases, this one has te do with a single act
which was complete when the carrier finally deelined payment to Clerk Sullivan
Tor September 8, 1930, on which day he did not work on account of sickness.
In other words, the issue in this case is the right to five dollars for one day's
pily September 8, 1930,

Petitioners have expressed indignation at the personal injustice suffered by
the claimant. It is possible {hat we should find this indignation justificd if
we ware able to go back six years and recreate all the circumstances, but
obvivusly this wouild be impossible even if the record were more nearly perfect
than it is. In any case, if the circumstances in which the claimant found
himseli¥ on September &, 1930, mmade the less of a day's pay a matter of excep-
tional hardship, it is now far too late suitably to redress the injury. The case
coming up at this time, veurs after the event, can only be considerad objectively
in the light of governing rules and of legal and procedural requirements.

I'rom the standpoint of public policy and sound Drocedure it must always
be remenibered that thig Board is a great natienal agencey of adjustment, the
dignity, repute, and effectiveness of which Iz a mufier ol conceirn o every
eitizen, The standing of the Board is likely to be enhanced rather than jeopar-
dized by interpreting its jurisdiction as liberally and broadly ag can rightly be
done in respect to countinuing acts alleged by one side or the cother to be in
violation of agreements, cven though those acts had their inception sone time
in the past. In many cases, a3 in the three previously dizensgsed, the total
gituntion out of which clails arise can he judged fairly only by vunning carrent
or recent issues back to their inception.

Tzolated oceurrences from the past which are linked to the prefent by no
chain of intervening cvents must stand in a considerably different light. The
regpect in which this Beard is held and its consequent effectiveness are sure to
suffer if it throws down the bars unduly to back claims based on isolated and
relatively trivial incidents. Fer this reazon, the Referee is disposed to serutinize
even the jurisdictional uspects of this case with considerable care.

As abaove noted, the Carrier has denied the jurisdiction of the Board on three
main grounds, to wit:

1. Case is not pending and unadjusted.

2. Long silence estops petitioners from pressing claim.

3. Petitioners have not furpished carrier with data as required by rules of
the Board.

The Referee is not disposed to give much weight to the third of these reasons.
Reasons one and two are csgentially the same gince the failure of petitioners
te persist in pressing {he claim between January 1931 and September 106581
is the circumstance which might divest it of the quality of a “pending and
unadjusted elaim.”

The logic in sunport ef reviving an isolated claim for a day’s pay after it
has slept for three and one-half yearg is much legs convineing than the logic
hack of a renewed effort to correct, from the time of its inception, a continuing
misappiication of a rule by which an employee is heing penalized (day in and
day cut. This fact and the jeopardy to the standing and effectiveness of the
Board that might come from throwing down the hars to old claiing based on
imolnted  ocemrrences, strongly inclines the Referce, even under the circum-
siances whieh obtained upen this property prior to June 1934, when the
smendad Railway Labor Act became operative, to hiold that within the puarview
(Cinsi oper 1My is pot a “pending and unadjusted case.”
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However, notwithstanding the distinctivn above noic l hotwr en ihis case nod
COT~238, 239, and 240, in il of which the Board ws-uim lietion, thoe back-
gronnil of those cases and this cine ave luudam@ntallv similar. Allhiongh the
Referce considers the distinction bebween those cases and thizg one of great
importance, it can do no haym o pass over the jurisdictional issus fov the
moment md cxplore tle record for the light it may throw on the meiits of the
claim.

Refvrence has been made to the paucity of clarifying discussion at *l"' oral
hearing. Bven untior novm:l eirenmatances this would not have been sirange
in view of the long lapse of thme Letween the evends discuszed awd \a.r‘ cliort
io :mh‘:'}n. £ them,  The Deferee was strongly of the opinion, ax he ]Z., :
fhe CGenersl Chairman and the Afierney Do the eacrer, fhat exueld for
o of mimd which appears to exizi between the partices, the ms .1m une
d njmest cortainly have heen settled oni of court without prejudice fo
ved,  In the judgmceat of the Referce iliis is what

S
wail
any of 1he principles inve
should huave happencd.

To be gure interprelation of a significant rale like Ehe siek leave ruie 8 a
malier of inportance, but (he selection of n suiiable and timely epse through
which to channe! such interprefziion s no jess Duoportant, and fhe fwstant
case does nolb impress the lieferee ns meeting the requiremeints. There are
of course certain Tacts of record which can be verifind hut the interpreiztion
fo be Placed upon these verifiable facts is sharply contested. Fven if evory
witness should o his ufmost to recall aceurately every circuiustance which
might throw light on ihe point ut issue, the treachery of human memory weuld
make the tagk impossible.  As above jmplied, the Teferce believes that a sane
attitude of reciprocal cooperation weuld have prevented this case {rom reuach-
ing the Doard. Sinec it is evident ihat n semewhat dilievent attitude from
1hig obtained on the property both in Sepiember 1930 when the occasion for the
elaim arose and in Septermber 1934 when the case was bronghi, and since the
prevailing atfitude was obviously mutual the Referee regrets thut any decision
must cperate technically in faver of vue of the parties  However, the amount
involved is @0 small that this is not servious.

For the reasong above outlined, the Referee finds that cven if this case
should be uljudfred pcndin"‘ and unadjusgted e jurisdictional grounds, essen-
tial governing facts and cireumsfances have been too much obscured by time
to permit of any cenfident decision on the merits of the case.

AWARD

A. On Jurisdiction.—Jnrigdiction <dubious.

B. On Merits.—Case not proven bectuse of obscurity coucerning essential
facts and interpretations.

C. Status of Cleismn—Disallowance because of dubious jurisdiction and insuf-
ficient evidence.

D Sick Leave Rule—Referee declined to channel any interpretation of Rule
throngh this case.

By Order of Third Division:

NATIONAL RAILROAD ADIUSTMENT BEOARD.

Attest:
H. A, Jomxsow, Secrefary.

Dated at Chicago, Illinois, this 17th day of September 1936.



