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NATIONAL BRAILEDAD ADJUSTMENT BCGARD
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Willard E. Hoichkiss, Referee

HTIMS 70 DISPUTE:
THE ORDRER €I BAILLOAD TELFGRATHERS
THE RAKSAS CITY SOUTHERI RAILWAY COMPANY

DISPUiE—

w(aim of the General Commitiee of The Order of Railroud Telegraphers
an Kansns City Southern Raibway that the estubiished normal commission
rete of 3%, with a maximmn of 21,00 per cal, on cavlosd express ship-
ments paid the ratlroad station agelis by the LRailway BExpress Ageney,
Ine., which rate was arbitvarily reduced to a maximum of $5.00 per car
as of iav 4, 1985, with the appreval of the raitway colpany but wiiheut
notice fto or conference i agrecwent with the representative committee
of cmployees, shail he restoved atdd all agents adversely uifecied ihereby
e rorronviively relmbursed foe the monetary 1oss sastained threough the
arbiirary reduction.”

PINDINGS —The Third Divisien of the Adjustuient Board, upon the whole
record and ajl the evidence, finds thet:

'fhe carrier and the employees in solvedd in this dispute are respectively car-
vier and cmployees within the meaning of the Railway Labor Avct, as approved
June 21, 1934

Phig Division of ihe Adjustment Poard has jurisdiction over the dispuie
involved herein.

The jarties Lo said dispute were siven (ue notive of licaving thereon.

As Tesult of a deadiock, Willayd E. Hotchkiss way appointed as Referee fo
git with the Divigion as a member thereof.

An agreenent bearing date of Septamber 1, 1627, is in effect Detween the
parties,

POSITION OF PETITIONER.—Pelitivners subwit that the 3¢, commission,
withh 2 maximumn of 8310 per car on all cariond exuress sghipments, was con-
sidersd] by the purties in arviving at an acceptable rate of pay. They contend
fhat the cxpress commissicn rates cannot lezaliy be chianged without notice
and conference, and thai the ack of the carrier in agrecing with the express
agoney (0 reduce the rates without such notice and conioerence, constituales a
violaticn of the agreement. They refer particularly in this connection to the
termination elause which makes the agreciment eflective as o September 1,
1927, and continues it in efioct enlil terminnied by thirty days’ written advanee
notice by either party,

The petitioner maigiaing that the employees involved in this case, although
nominaliy employecs oi the Tailway KExpress Agency, Inc, alc, as coneerns
railway express business, actually the cmployees of the carrier, that commissions
paid for express business ave pari of {heir basie compensation. They main-
fain further that ihe earrier either took the initiative in redueing commissions
or concurred with the express agency in g0 daing.

POSITION OF THIR CARRIER. —The carrier makes the following conten-
tions :

#1. That the National Railvoad Adjustment Board is without jurisdiction;

“9 That the carrier bas no cont pactual obligation fo maintain amounts
or rates of commnissions paid by the Railwiay Express Agency to ihe
carrier’s employees;
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#3 That only two rules of the tolegruphory’ schedule refer to express
commissions, and the carrier s not peen oharged with w vielativn thereots

«g That no change has been made in e schodule Tate of pay of any
employee coming under the telegraphers’ schedule;

s5 hat the claim is, in effect, @ detupnd Tor an jnerease in the rales
of pay covered by the tolegraphers’ schedule o a new ruie requiring the
carrier te Py exXDUess commissions, although proper notices thereoi have
not been served tpon the earrier.”

OPINION OF THE REFERER—It is nol necessury to review the countents
of the extensive record in which ihe cerrvespondence between the uarties and
their positions is developed at length., Strong arguments whieh earry a high
degree of persuuasivenes:s ave advanced on beth sides, but technical Jegal argu-
nents do not go to the oot of this issae.

The practice by which railway agents are paid commizsions for services
performed for companies other than their principal employer, the particuiar
railroad company, s sufficiently general to ba regarded a8 part and paireel of
the systemn under which industrial relations on American Railways are
conducted,

The recipient of comunissions under such a system is in an entirely different
stntus, both ag regards lis primary employer, the railway company, and as
regards his secondary employer, in this case the Railway Ixpress Agency,
Inec., from a person who has oceasional or fortuitous opportunity to ipcrease
his regular wages by supplementary carnings.

A trinngle in human relationships invelves difficulties nnd usually gives
rise to considerable argmment. Cases now betore the National Railroad Adjust-
ment Board indicate that this one is no exception to the rule. It witl probably
be better in the long run for all three ol the parties concerned with the ques-
tion of express comnmission oD any given railway to have their respective
rights and responsibilifies elnrifled, than it will to be eontinually involved
in needless disputes. It must be remembered that comuissions figure in nego-
tiating agrecments as well ag in interpreting them, and i is easy to picture
representatives of employees minimizing their imporiance and magnifying
their precariousness while a given railway is magnifying their significance as
a depeniable source of income.

In the instant case, the railway company and the Railway Express Agency,
Tne., jointly have undertaken to revise commissions in a manuner which consti-
fntes in essence denial on the part of both the railway and the Express Agency
of conlractnal obligation to the agents concerncd, for the maintenance of the
rate of commisgions which obtained pefore the revisions were made. Iioth the
Railway Company and the Railway Express Agency, Inc., are covered by the
‘Amended Railway Labor Act. If, therefore, the established rate of eoemmis-
wionn should be interpreted as a contractual obligation nny change in the riie
would have to be made in confarmity with the provisions of Section 6 of the Act,

Aswuming a contractual obligation, and assuming, as in the instant case, ex
parte action withont proceeding under Section 6 of the Amended Railway Labor
Act, the guestion then arises as {0 whether in seeking redvess the Railway
or the Kxpress Agency, or both of them together, should be hailed into Court,

In deciding this case then, two gquestions must be answered: First, did the
established rate of commissions constitute a contractual obligation subjoct to
tite provisions of Section 6 of the Amended Railway Labor Act? Sccond, if
payment. of the extablished rute of commission was a contractual obligation,
wns it the responsibility of the Railway Company or of the Hxpress Agency,
or were they jointly and severally responsible?

As (o the first question, there 1s ample precedent to ostabligh the ohligation
e¢ither fo continue paying commissions when such commigsions wers in force
at the the time wage schednles were adopted, or to adjust wage schediles when
payment of commissions ceases. However, in response to citation of cases which
have enforced this obligation, argument is advanced that no such obiigation
oxists when merely the amount of commissions is altered. In support of this
position, it is argued that express commissions vary widely {from month to
montl, season to season, and from year to year and that such variations greatly
«ffect the total compensation of the railway employees involved. In further
sunport of this view, it is pointed out that the Hwage fabrie” of these cniployees
is subject to chunge, and when such changes occur either one of 1he parties



504

desiring the change in wage rates must serve notice of this desire and call fov
conference,

The Iteferee ijs of the opinion that nermal fluctuations in commissions, due
to factors other than the willful acts of either {lLe riilway or the IZxpress
Ageney, must stamd in quite a difTerent fight from fiuctuations oeensioned hy o
definite chunge in the La=iz upon which exXpress conmmissions are figured., It
would appear to be a highiy technical a rgument. that abolition of commissions
which is the equivalent of a eoduvtion of 100 percent wonld reqguire a revigion
of the wage rates; wiwrens, o reduction of ninety percent, seventy-five vercent,
fifty percent, or any other materinl amonnt would nol require such revision.

The Heferee findg that under the agreewent in which Express commissious
were comidered In establishing the wage scale a mutual ebligation exists to
maintain the rate of commissicns intact, or to adjust the wage scale Lo com-
pensate for chapge in the rate of commissions until such time a3 Wase vates
o commissions or hoth are ehanged in accordance with Bection 6 of the
Aiendeil Ruailway Labor Act,

The record of the instant ease indicates that Loth {he raflway company and
the Fupross Ageney participated in the change in the rate of coumi=sion wisich
gave vise to this compluint. Thig fact malkes it pertinent to cousider the
secuiki question propounded ahove, as to the respective obligations of the Ilajl-
way Company and the Railway Express Agency, Ine.

The Teferee is of the epinion thae the relatlouship between express com-
missiony on the one hand and the rotes which agents ave paid by the railwayes
on the other goes considerully deeper than mevely eonfirming an obligation
cither to maintain rates of wizoer and comunigeions nfaet or to make adjust-
menis in the way legally prescrihed.

As long as a railway compiny or the Raibwsy Fxpress Ageney, Ine., iz in o
position to shift responsibilitics hack and forth, the purposes of the Amended
Railway Labor Act in respect to this three-cornered relafionship are hound
to be inpeded. These purposes, as stated in Section Two (2), ave as follows:

“SroerioN 2. The purposes of the Aet are: (1} to avoid sny interruption
to commerce 61 $o the operition of any carrier engaged thercin: (2} to
forbid any limitation upon freedony of association among employees or any
denial, as a conditicn of emplovinent op otherwise, of the right of cm-
ployees to join u lahor organization ; {3) to provide for the complete inde-
pendence of earricrs snd of cmployees in the mutter of self-organization
to carry out the purposcs of this Act: (4) to provide for the prompt and
orderly settlement of ali disputes concerning rates of pay, rles, or work-
ing conditions; (5} to provide for the prompi and orderly settlement of all
disputes growing out of grievances or out of the interpretation or applica-
tion of agreements eavering rates of pay, rules, or working conditions.”

In the same section, the purposes of the Act gre further amplified in the
first paragraph under “General Duties.” This paragraph reads as follows:

“It shall be the duty of all carriers, fheir officers, agents, and em-
ployees to exert every veasonahle effort to make and maintain agreements
concerning rates of pay, rules, and working condiljons, and to settle all
disputes, whether arising out of the application of such agreements or
otherwise, in order to avoid any interruption to commerce or to the opera-
tion of any carrier growing out of any dispute between the carrier and
the employees thereof.”

The railways of the country and the Railway Express Agency, Inc., are hoth
covered by this law. "There can he no deubt that Congress intended that
employer-employce relationships involving express business, as well as rola-
tionships involving railway business direct, should be amicably. efficiently, and
bromptly adjusted under the provisions of the law.

Argument has been advanced in this case to the cffect that in respect to
express husiness, agenig are not the employees of the railway in a way to
make the railway contractually linble for their commissions, In ancther case
now before this Division, argument involving elaborate definition of the abstract
legal requirements, requisite to establish the cmployer-employce relatienship,
was advanced to establish in law, the fact that agents are in ne sense emplovees
of the Railway Hxpress Agency, Inc. The Referee has algo carefully noted
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the rulings cited in that case (TE-247) which ag a matter of legal definition
seem to uphold that view

Jourts are frequently called upen to resolve legal fnupusses of this kind and
the high authority of the Supreme Court of the United States may be invoked
for applring the rule of reason to them. Tnking a reasonable and realistic
view of lhe three-cornered relationships between agents, the railway on which
they work and the Railway BExpress Agency, Ine., the Refevce cannot fail to
be impressed with the cloge eonnieetien belween the Railwnys of the United
Sfates and ihe Raiiway Ixpress Agency, Ine.  Although the ¥xpress Agency
is a wepnrate corporntion, it is owned and controlled by ihe carviers over whose
lines express business is earried. There are o nuinber of specifie facots which
necd not be cited in detail to show how the relationships between the carriers
and the Railway Express Agency are interwoven., Ambisuity cowcerning the
stalus of emmployecs who serve botls the railways and the Railway Express
Ageney, Tne. and whose total compensation is made up of regular wages,
Liourly, daily, or monthly, ax the case may be, paid by the railway and of
commizsions paid by the Railway Fxpress Agency, must inevitabiy make for
confiien and discord instead of ihe prompt and orderly settlement of disputes
which it iz the purpose of the Awmended Railway Labor Act fo premote.

For the purposes of this Act, it anpenra clear that agents are primarily
employees of the particular railway on which they work, and. secondarily,
employees of 1the Railway RExpress Agency, Tne, whom ther gorve.  Legad
definitions aside, they serve year in and yedar oni a2 apents of the Express
Agency, and it Is net vital to the issuwes involved whether they are called
employees, fanctionaries, agents, o1 what not.

The salient fact is that express commissions are inextricably interwoven
with the wages which the Railway confracts to payv agents. If musi, therefore,
be held especially in view of the close propoerty relationships between the
railways and the Railway Express Agency, Inc., that the Railway by which
an azent is primarily employed and the Railway Hxpress Agency, Ine., by
which he iz seeondarily employed, are jointly and severally obligated to main-
tain the wnge structure of agreements, ingsfar as express commissions are
found to be an essential factor in determining the wages o be paid hy the
railway. In the judgment of the Referee, thiz ruling would be sound even
though the railways and the Railway Express Agency, Ine. were not in these
corporate relationships as closely interwoven as they are. With them so
interwoven, such a realistic approach hecomes inescapable.

The most cffective way in which the railways and the Railway Hxpress
Agency, Inc., can discharge the duties imposed by sgreements and by the
Amended Railway Labor Act is to meet squarely ihe general question how
matters involving express commissions supplemental to wages paid for gervice
to the railway shiall be handled. That is the responsible way to proceed and
in the judzment of the Referee it will prove in the long run more satisfactory
for all coneerned, than to be eonfronted by the inevitable dizputes sure to
result from shifting responsibility back and forth.

Althoneh as above noled, the Referee is aware that the Raitlway Express
Agency, Inc, disclaims the statug of emplover to agents, working for the
Ageney on commission, and although he is not advised of the existence of any
formal agreement between the Railway Kxpress Ageney and the Agents em-
ployed by the Carrier invelved in the instant case, he still holds that within
the purview of the Amended Railway Labor Act agents are secondarily em-
ployees of the Railway Fxpresg Agency, Inc. As to the existence of agree-
ments, the Referee holds that the foree of established practice, taken together
with the fact that the rate of commissions on express business is a vital factor
in defermining the rate structure in respect to gervice nerformed for the rail-
way, makes the respounsibility to pay commissions at the rate contemplated
when the wage rates oni the railway weoere agreed to tantamount, in the purview
of the Amended Railway Lubor Act, to a triangular agreement between the
three parties involved and subject to termination only in conformity with the
provisions of the Act.

In holding that the railway concerned and the Rallway Iixpress Agency,
Inc., are jointly and severally liable under agreements in which express com-
missions constitute o factor in the wage struecture of agents, the Referee is
aware that the guestion remaing open whether to make the Railway or the
Railway Express Agency, or the two together, respondents in cases involving
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express commissions. The answer to that question would naturally depend
upon the language of the particular agreeinent and the circumstances surround-
ing the case. In the instant case, the railway and tlie Railway ixpress Ageney,
Inc., were participants in the change in cominissions of which complaint is
made. ‘The Referee is of the opinion that petilioners would have been within
their rights under the agreement and the Amendod Railway Y.abor Act to have
hailed them jointly before the Board. They were equally within their rights
in making the Railway the respondent. In either case, the claim would stand
ot fall on ity merits,
AWARD

(a) The carrier respondent in this case shall eilher cause the Raillway Ex-
press Agency, Inec., to restore the rate of commissions as of the date when the
rate was changed or compensate the claimants for the monetary loss sustained
because of the change of rate.

(b) 1f the carrier and the Railway Express Agency, Inc., clect to leave the
changed rate of commission in force, the carrier shall continue to make good
the loss to claimants oceasioned by the change in the rate of commigsions,
pending notice and negotiation, in conformity with Section 6 of the Amended
Railway Labor Aect.

By Order of Third Division:

NATIONAL RAILROAD ADJUSTMENT BOARD.

Attest:

H. A. JouNsoN, Secretary.

Dated at Chicago, Illinols, this 17th day of September 1936.



