Award Number 298
Doecket Number TE-247

NATICGNAL RAILROAD ADJUSTMENT BOARD
Third Division
Willard E. Hotchkiss, Referee

PARTIES TC DISPUTE:
THE ORDER OF RAILROAD TELEGRAPHERS
RAILWAY EXPRESS AGENCY, INCORPORATED

DISPUTE.—

“Claim of the General Conmnittee of The Order of Railroad Telegraphers
on Seaboard Air Line Railway that:

“{1) The commission rate un carload express ghipments aceruing to the
joint railwny-express agent at Lawtey, Fla., as esiablished by Article 2
of the Express Agreement of August 1, 1917, and at all other joint agencies
on Seaboard Air Line handling ecarload express shipnienis, shall be re-
stored as of the date the rate was avbitrarily reduced,

{2} That the minimum amount of commission of ten dollars ($10.00) per
nonth, as established and guaruanteed by Avticle 2 of the Express Agree-
ment of August 1, 191%, shall be restored fo the joint railway-express
agency at Rutherford, Ala., and at all other joint railway-express ageucies
where tiie minimum rate has been arbitrarily reduced or reduced through
individual agreement between the express company and agent; and that
these agents be retrogctively reimbursed in the amount of the difference
that should have been paid under the express agreement.

“(3) That all transfer allowances established by Article 3 of the Hx-
press Agreement of August 1, 1917, and higher rates in effect which have
been arbitrarily changed, or changed Ly individual agrcement, as at Mon-
enre, N. C., shall be restored retroactively to the date such changes were
muade in violation of the Express Agrcement, and all agents affected be paid
the difference due them under the Express Agreement,”

FINDINGS.—The Third Division of the Adjustment Beard, upon the whole
record and all the evidence, finds that:

The carrier and the employees Involved in this dispute are respectively carrier
and enployee within the meaning of the Railway Labor Act as approved
June 21, 1934,

The case comes hefore this division of the Adjustment Board exclusively on
the question of the Beard's jurisdiction.

The parties to said dispute were given due notice of hearing thereon.

As result of a deadlock Willard E. Hotchkiss was appointed as Referee to
sit with the Beoard as a member thereof.

On request, there has been a rehearing of the case with the Referee gitting
as a member of the division.

A long and carvefully prepared record is before the Board, extensive briefs
have been filed, and the case has been ably argued.

BACKGROUND OF DISPUTRE.—Effective July 1, 1908, a signed agreement
was executed between the Southern Express Company and the Southern Express
Agents, who are jointly employed as railway and express agzents on the Seaboard
Air Line Railway, governing rules, rates of commission, and transfer allowance
for agents in the employ of the Seaboard Air Line Railway, required by the
Railway to also serve the Express Company as agent, or perform transfer
serviee at railroad stations. This agreement was revised as of June 1, 1912,
and again as of August 1, 1917, and was in full force and eftect when the United
States Railrond Administration assumed control and operation of transporta-
tion by railroad.
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Arliele 11 of this Agreemenl provided:

“No chanee will be made o ihe faregoing articles uniil afier potice of
(hivty (300 days in writing has been given.”

Ou Junc 9, 1918, the United States Govermment, through the Director General
of ailrouds, necntisted 2 Memoranduw of Aureement withi the foar principal
cRprress colpdniss operating at that time, including the Neaithorn Express
Compony ilirough the medium of a newly organized juing operating coiupany
titlodd the “American Raoilway Express Company”, which company uinier ihe
ierms of the Memorandum of Agreement was ihe s0le agent of ihe Foveinngnd
ander the supervision of the Director General of Railroads 1o conduct the
cxpross  {raneporlaticn business upen sdl Tines of voilrosd gader TPederad
control. The American Ruilway Bxpress Compaty, a joiut operating company
for the Adans, American, Wells-I'argo, and Southern Ixpress Companies, was
finouned affor the ferndnation of Federal eomirol, aad on Bepiember 1,
1920, ui the end of the Guarantee Clause (Sec. 209) of the Transporiation Act,
1920, a “Uniform Contract for Express Cperations over Rait Lines”™ wiss pro-
pared and excented between the Amorican Railwany FExpress Company asg Radl
Usmpanics in the Unlted States, including the Beaboard Air Line Haibway,
whercby the Bxpress Compnny was granted the exepu=ive right and privilege
to control, conduct, and iransact all of the express transportaiion business over
ils lines.

As of Mareh 1, 1920, the Rail Companies in the United States united in ace-
quiring the American Rallway Express Company through thelr own express
ageney, thereafter known as the Railway Express Agency, Inc, and have since
conducted the operations of the express business through such express agency,
and on fhe Seaboard Air Line Railway in particular.

The record show: thai the termas of Lhe contract, effective July 1, 1917, ve-
mained in effect until April 1, 1930, when the Railway BExpress Agency, Inc,
placed in effect a flat vate of five doliars {$5.00) per car on carload shipments
aud, [ollowing that, made individual agreemenls with eertiin of the jeint
agents to handle express business on a straight eommission basis nu:l 1o re-
duce the transfer allowance below that gpecificd in the agrecment.

PETITIONERS’ POSITION. —-The petikioners subiif that an agreement was
entered inte by the Southern Express Cowpany in August, 1917, with a Com-
mittee of the Order of Railroad Telegraphers in behalf of the joint railway
express agents, that its obligations passed o the successor companies—first, the
American Ruailway Express Company, then the Railway lixpress Agency, Ine.,
that 1hese obligations continted to be assumed until April 1, 1930, when in viola-
tion of the ugrcement the Railway Express Agency, Inc, took the action upon
which this claim iz Das~c

The petitioners fusiher contend that the agents are employces of the Rail-
way Bxpress Agency, Inc., within the purview of the Amended Railway Xabor
Act and that even if the agreement, effective August 1, 1917, should be held not
to bind the Railway Express Agency, Inc, the Board should nevertheless take
jurigdiction and decide the case on lis nerits as constituting a grievance to he
adjusted under the terms of the law.

In support of their contentions, the petitioners argue substantially as follows:

They submit, as Exhibit “D”, copies of letters during 1925 betwecn the super-
intendent of the American Railway Express Company and the General Chairman
of the organization whiclh relate to changes in rates of commissionsg; also, a8
Exhibit “H”, a letter of April §, 1930, from the superintendent of the Railway
Express Agency, Inc., again relating to change in rate of commissions; as Ex-
hibit “F™, a leiter of December 17, 1931, from the Alabama Public Service
Commission redating to a petition for closing of an agency the hearing upon which
involved consideration of the changes in rafes of commiseions, particularly
as relating to the minimum for express agen{s: as HExhibit “G”, a letter of
January 23, 1935, from the superintendent of the Railway Express Agency, Inc,
changing the rate of commission paid individual agents; as Exhibit “H”, another
letter from the same officer dated June 5, 1935, relating to change in respect
to guarantee; as Exhibit “I”, an exchange of letters in 1925, hetween the Vice
President of the 8. A. L. Railway Company, the General Chairman for the
cmplovees, and the General Manager of the Amervican Railway Express Company.

The petitioners urge that the contract between the joint agents aml 1he South-
erp xpress Company was taken over by the American Railway Iixpress as one of
i Gabifities of the Southern Express Company, and they cite a number of de-
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cigions of varous courts as holding that if w nol necessary that such eontract
be actually agsigned in order to muke the Awerican Railway Bxpress Company
answerable for the liability of the Seuthern Ixpress Company.

Reliance is placed by petitioners upon the definition of joint employecs by the
Tieratate Conmnerce Commission in coirtain riles fo iaoenildy ilwm as DIXproess
Company cmployees.

Petitioners submit alse that the filing of application for bond is covidence of
the enunloyees’ reiation to the Express Comygwiny.

The testimony of Dr. Charles P. Neill, represcniative of the Southeastern
Carriers in a hoaring before the U. 8. . It Labor Doard in Docket 4624 which
indicated the right of the Express Company to cmploy and disniss the rallway
agents from Express Company service was cifed as e«tabiighing the cliproyer and
employee relation.

Petitioners also rely upon fhe recent act of Congress levying inrome tax upon
employees of carvier as defining these rilway sation agends also employed o
express agents #s being alro emplovees of the Expresg Agency.

RESDONDENTS POSITHON~ The nositicn of the Ralivway BXprers Agency
ig that the complainant parries ave ust employvess of {he L e nndl
ihat the ngreemcii between the jouint agents szd the wmoud em-
pany i noi an asreemont o which {he Order of Raitorad |
party a8 they conteiud, is evident o the Sree of the contenel WwhIe was e
ceutsy] Tor the joint agents by one DL Maxv, Although he was Cloneval Chair-
e for the O, R. 'L as the plaintiff alleges, he sioned this contract “ter the
Toint Arents” and the contract must stamd as signed, 508 me o colifach wih
the 0. B. T. The O. 1. T not being a party o that continst, {boy ST
not maintain a proceeding lLefore this Beare bused uoon sach oabn

The American Railway Express Company, upon the execuiion of
ment with the Director Geneval of Railvoads, Juiv 1, T 34d pat
agrecinent between the joint agents and the Sautiiern Mxpros
jatter confinuerd to be and still i3 a corporacion. The ovees
Governmoent and the An Tompeeas ompa;

Eray-

vican Jnilway &
ment of agents’ comimissions wolid be to the Directer Geveial
understanding  gid, they admit; in fact proviie © paamenii of
nrissions directly to the agents, hut thig they =

HNTEE

5 DV onpeciiie g erloet
with the Director Generat and not in acrordimes with any sovecinend Ishween
ine railway agehts and the express company. The commos: weie an The
wnme rate a9 those of the Southern Mamress o PThos=e santai=cions
wore geferinined by the confraet with the Director Genersl o
xpless Comn

IR

wiove ol

1, 1though the
]

copendent apont any contrec
Fxpress Company and the joint railroad agenis o the O. R

The aserecinent with ihe Pirector General brul o terin providing that the
exnoss companiss which formd] the Amerivan Raibway Hxpress Compary
woukd tusn over to the new corporation adl confmeis. However, o assign-
Mot of the Southern Bxpress contract woas oves pnde yncer the fernt ol the
new contract with the Direcror General, That contined nover was aceepled by
the Ameriean Railway Idxpress Coempany, and o contracl was ever made
hetween the joint agents and the Ameriean Railway Kxpress Cowmpany and
no sach contract has ever been executed by the Railway Fupress Ageney, Inc

The respondent cited a decision of the Supreme Cowrt of Nerth Carolina
in answor to petitioners’ argunent that acinal assignment of contract wias
not nevessary in order to bind the suceessor company (Railway IPxpress Agency,
Iue) and held that citations by complainants were cases invaolving fraud.
Several other eitations were made amnd emphasized as supporting respondent’s
position that the Augast 19317 contraet is not in foree.

In further support of their position, it was peinted out that beginning
September 1, 1920, the American Railway Express Company began the conduet
of business under a contract known as “Uniforn Contraet for IExpress Opera-
tions over Rail Lines”, which continued in effect until March 1, 1923, when
the “Amended Uniform Contract for Fxpress Operations over Rail Lines”
hecame afeclive, These fwo contracts ceniained ameng other things previsions
jor the railway company’s employecs to act as agents of the Express Con-
pany, ete. On Tebruary 28, 1929, the American Railway INxpress Company
consed to conduct husiness ano sl conirects in exstence woere aecigoed b
that company by specific agresinent hetween the parties concerned. Tn partic-
wlar reference to Inlwr agreements, all three pariies, the American Railway
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Wxpress Company whe relinquished, the Railway Mxprest Ageney, Ine., who
uccepted, and tha labor erganization involved, joined.

Respondent submits that it hag never included commission agents among its
ciaployees I reports to Interstate Comimnerce Commission, algo, that the filing of
4 bond does not congtitute an employer-employee relationship. Respoudent also
tnkes issue which conclusion dravn from testimony of Charvles P. Neil above
cited aud denleg at 10 Gismissed or employed oxpress agenos, Regpouilant says
it is Gefinitely and cleavly extoblished that they wmay be dismissed only by thoelr
railway employers. fxpress Agepey, they say, has no authority to hire or
proinote or discipline sueh ageats, They perform service Tor the RExpress Agency
incident to their duty resulting from iiweir railway employment ond not hecause
of an employmoeni relation fo the Hxpress Apgencey.  In ooral argument it was
maintazed that even In case of peculation, the Express Agency would be power-
less to do more than talks its business away from an agent unless the railway
woere willing to dismizsg him,

Rezpondent wiso makey the point (hat (he Express Agency does hot regard
these agents as cmployees in respect to requirements of the Income Tax Law.
Alse, that these joint agents are not subject to rules governing hours and work-
ing conditions of employees of the Hxpress Agency. These rules specify that
they shall not apply fo individuals performing specizl servies reguiring only ¢
pari of thelr time from other empleyment or to these pald on 2 commission
hasis,

Respondent’s contention that joint agents are not employees, that the agree-
nicit of August 1917 is not in foree, and that the Q. T2, T, is net in 4 positicn to
mainiain a proceeding before this Board based ypon the August 1917 contrach
with the jeint agentis is relied on to exclude this case from the jurisdiction of
the Boeard nnder the Amended Railway Lahor Act.

The Altorney for Respondent at oral hearing before this Division with the
Refceree was emphatic in the position that a grievance under the Amended Rail-
way Labor Act must arise out of an agreement ; if there is no agreement, accord-
ing 10 his view, there can be no grievance. In emphasizing furiher the laek of
respongibility on the part of the Railway Express Agency, Ine., arising out of
the contention that the joiut agents arve not employees of the Bxpress Agency,
Altorney for Respondent cited the circumstance in which the Express Agency
might arrange with a drayman to look after express business. It is obvious, he
mitintained, that in those circunstances the drayman would not in any sense
he covered by the Amended Railway Labor Act in respect to his relations with
ihe Railway Express Agency, Inc.

The respondent advanced further argument against covering thig case in
uader the terms of the Amended Ruilway Labor Act to the effect that the con-
traet which petitioners allege was violated antedates the Transportation Act.

OlINION OF REFERER.—The Referee is not disposed to enter into any
minute analysis of the somewhat elaborate legal arguments advanced by the
parties te this dispute. ¥For fhe most part he believes that they are not crucial
to the basic issues involved in the case.

Irrespective of the present validity of the contract between the joint agents
and the Southern Express Cowmpauny, effective August 1, 1917, and irrespective
of the status of Mr. May as a signatory of that contract, the faet remains
that the practice by which railway agents are paid comnissions for services
performed for companies otlier than their principal employer, the particular
railroad company, iz sufficiently general to he regarded as part and parcel
of the system under which industrint relations on American railways are
conducted. The recipient of commissions under such a system is in an entirely
different status, both as regards his primary employer, the railway company,
and as regards his sccondary employer, in this case the Railway Express
Ageney, Inc., from a person who lhas occasional or fortuitous opportunity to
increase his regular wages by supplementary earnings.

From whatever point of view regarded, the relationship between any given
Railway, The Railway Express Agency, Inc, and the joint agent whe works
on that railway, is a triangle no side of which can be removed or weakened
without considering what 1he result will be to the other two sides.

If this Board is legally empowered to clarify the respective rights and re-
spongibilities of the parties to this three-cornered arrangement, it will prohably
Ise better in the long run for all concerned to have that done than it will for
them to be continuously involved in ncedless disputes.
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Since the Agreeinent of August 1917 was supposedly in force prior to April 1,
19530, we are warranted in assuming that comrmissions figured in negotiating
the wape agreement with ageits on this Railway, and this fact cannot be
ignored in dealing with cases in which commissions are involved.

The Referee finds, therefore, in this, as in any other ease in which express
commissions were considered in establishing the wage scale for agents on any
railway, an obligation exists cither to maintain the rate of commissions intaet
or adjust the wage scale to compensgate for changes in the rate of commissions
until such time as the wage rates or the commissions, or both, are changed
in accordance with Section 6 of the Ammended Railway Lahor Act.

But the relationship befween express commissions on the one hand and the
rate which agents are paid by ihe railway on the other goes even deeper than
this. As Iong as a railway company and the Railway Express Ageney, Ine,
are in a position to shift responsibility baeck and forth they will be under
gfrong pressure to do so with the result that the purposes of the Amended
Railway Labor Act, in respect to this three-cornered relationship, wiil be
impeded. 'These purposes ag stated in Section 2 are as follows:

“SrcrTon 2. The purposes of the Act are: (1) Mo aveid any iuterruption
to commerce or to the opceration of any carrier cngnged thoerein: (2) to
forlid any limitation upon freedom of association among employees or
any denial, as a condition of empleyment or otherwise, of the right of
employees to join a labur organizaticn; (3) to preovide for the complete
independence of carriers and of employecs in the matter of self-organizalion
to carry out the purposes of this Act; (4) to provide for the prompt and
ol'derly settlement of all disputes coneerning rates of pay, rules, or working
conditions; (3) to provide for the prompt and orderly settlement of all
disputes growing out of grievances or out of the interpretiation or appli-
cation of agreements covering rates of pay, rules, or working conditions.”

In the samc section, the purposcs of the act are further amplificd in the
first paragraph under “General Duties.” This paragraph reads as follows:

“It shall be the duty of all earriers, their officers, agents, and employees,
to exert every reaschabie effort to malke and maintain agreements con-
cerning rates of pay, rules, and working conditions, and to settle all
disputes, whether arising out of the gpplication of such agreements or
otherwise, in order to avoid any inferruption to commerce or to the
operation of any carrier growing out of any dispute between the ecarrier
and the cmployees thereof.”

The railways of the country and the Rallway Express Agency, Inc., are both
covered hy this Iaw. There can be no doubt that Congress intended that
employer-employee relationships invelving eXpress business, as well as rela-
tionships invelving railway business direct, should be amieably, cfiiciently, and
prompily adjusfed under the provisions of the law.

Argument was advanced in a case which is being decided concurrently with
the instant case and from which part of the language of this decigion is box-
rowed, Award 297 (TE-271) to the effect that the agents involved in that case
were not employces of the Railway in respect to express business in such a way
as to make the railway contraetually liable for their commissions. In this case
argument involving elaborate definition of the abstract legal requirements regui-
gite to establish the employer-employee relationship is advanced for the purpose
of establishing in law, the fact that agents are In no sense employees of the
Railway Express Agency, Ine.

The Referee has noted carefully the citationg in the these two cases, by which
disclaimer of responsibility for commissions is supported. FHe is prepared to
admit as a matter of abstract legal definition that the citationg do in fact ap-
pear to support the argument advanced. However, as applied to the instant
case, it is not possible to upheld disclaimer of respondent for obligation to
mazintain the rate of commissions, in the light of an instrument which, over a
long period of years, was mutually regarded as an agreement by the joint
agents and the Sou‘hern Express Company and its successors, and which speci-
fied definitely how it could be terminated. The instrument has all the car-
miarks of being an agreement in respect to an enmployer-employee relationship.
Without challenging any of the legal citations advanced, there would appear
to be grave doubt whether a relationship whiehh has continued over a long
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period of years under an instrument which to all intents and purposes is an
employer-empioyee agreement and, which contains specifie stipulation for its
termination, can suddenly be arbitrarily relieved of the attributes of an em-
ployer-ciployee relationship by ex parte action.

If, as in several other cases whieh have come before the Board, the parties
had entered inte some femporary arrangement, there are many cireumstances
which would permit ex parte dencuncement of such an arrangement. Such ae-
tion in at least one cuse has been upheld by this Referee Award 272 (CL-276).
In the instzul ease, however, there can be no serious guestion that the iastru-
ment of August 1917, operated with all the Torce and effect of a regular agree-
ment from its incepiion, until April 1, 1930, when it was termipated, if at all,
by the ex parte action of the Railway Express Ageucy, Ine.

The fact that the ex parte action of the Railway Express Agency, Ine., ante-
datedl by more than three years the passige of the Amended Raibway Labor
Act might, ag respondent maintaing, wenken the arguments ot petitioners that
this Bourd shounld sssume jurisdietion if the Agreement of April 1917 and the
Act of 1924 were the only instrumenis and the oniy legislation by which the
iriahgular relationship between joint agents, the railway involved ia the par-
ticular case, anid ihe Raliway Bxpress Agency, Inc, wore covered. That, how-
ever, is not the situation. Triungular arrangements like the one here under
consideration have been for many years standard practice on American Ruil-
ways and the legislation ol 1934 is amendatory of previous Jegislation which,
under different forms and provisions, had to a considerable extent the same
purpose in respect to industrial relations as the Amended Railway Lubor Act of
3934. This was hotably true of the Act of 1926

In cousidering the essence of these triaogular relationghips, the Referee
cannot fail to note the close connection between ihie railways of the United
States aud the Railway Ixpress Agency, Inc. Although the Express agency
ig a sepurate corporation, it is owned and controlled by the carriers over wliose
lines express buginess is carried.  Ambiguity concerning the status of empioyees
who serve both the railways and the Railway Express Agency, Ine, andl
whose tornl compensaiion is made up of regular wages—hourty, daily, or
monthly, as the case may be, pald by the railway, and of commissions paid
by the Railway Express Agcency, Ine, must inevitably make {for coufusion
and discord instead of the prompt and orderly settlement of disputes which it
was the purpose of the Amended Railway Labor Act, and substantially of
earlier legislation, to promote,

For the purposes of the Amended Railway Labor Act which covers the Rail-
way Express Agency, Inc, as well as the railways, it appears clear that agents
are primarily employees of the particular railway on which they work and,
secondarily, emplovees of the Railway Express Agency, Inc, whom they seive.
Legal definitions aside, they serve the Railway IExpress Agency, Inc., year in
and year out as agents and it is not vital to the isgues involved whether we
call them agents or employees or functionaries or any other title which we
may use to describe their positions.

"The salient Tact is that express commissions are inextricably interwoven
with the wages which railways contract to pay agents. It must, therefore,
be held especially in view of the close property relationships between the rail-
ways and the Railway Express Agency, Inc, that the Railway by which an
agent is hrimarily employed and the Railway Express Agency, Inc,, by wkich
he is secondarily employed, are jointly and severally cblignted to maintain
the wage structure of agrecments, insofar as express commissions are found
to bhe an cssential factor in determining the wages to be paid by the railway.
In the judgment of the Referee, this ruling would be sound even thourh the
railways and the Railway Express Ageney, Ine, were net, in these corporate
relationships, as closely interwoven ag they are. With them so interwovoern,
such a realistic approach becomes inecseapable.

The most effective way in which the railways and the Railway Express
Agency, Inc., can discharge the duties imposed by agreements and by the
Amended Railway Labor Act is to meet squarely the general question how
matters involving express commissions supplemental to wages paid for servien
to the railway shall be handled. That is the responsible way to proceed and
in the judgment of the Referec it will prove in the long run more satisfactory
for all concerhed, than to be confronted by fhe inevitable disputes sure to
result from ghifting responsibility back and forth.
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In the case referred te above, Award 297 (Ti--271), decision on which is
being rendered concurrently with decision in the instant case, (he Referee was
not advised of the existence of any forma! agreement Detween the Railway
Express Agency and the Agents vrimarily employed by the carrier iavolved
in that case. The Referee held, however, that the foree of establishied practice
in respect to express commissions, taken together with the fact that the rate
of commissions on express business was a vital factor in determining the
rate structure in respect to the service performed for the Railway, made the
regponsibiiity to pay commissions at the rate contempluted when the rates
ot the raflway were agreed to tantamount, in the purview of the Ainended
Railway Labor Act, to o triangu'r agrecinent between (he thiee pariies -
voived and subject to terminativn only in conformity with the provisions of
the Act.

in the instunt case, whether or not we rve=ard the agreement of August
1917 as still in efleet, the long years during which that agreement was oper-
ative would in the judgment of the Referve fortily the pesition which he took
in Decision on TE-2T1 (Award 207).

As in that case, the Referce is nware that in holling the railway concerned
and the Railway BExpress Agency, Inc., Jointly and severally liable under
agreements in which express commissions consiiiute a Tactor in the wage
structure of agents, the question remaing open whether to ake the Rail-
way or the Railway IExpress Agency or the two together respondents in cases
involving express commissions. Repeating the languace of the decision in
Award 297 (Docket TIi-271), “The answer to that question would naturally
depend upon the language of the purticular agreement and the eircumstances
surrounding the case.” In that case the Railway Express Agency, Inc., and the
railway were both participants in the change in commissions of which eom-
plaint was made. The Referee held in that case that the petitioners would
have heen within their rights under the agreement and nnder the Amended
Railway Labor Act to have haled the railway and the Railway Express Agency
jointly before the Boawl; he also held that they were equally within their
rights in making the Railway the respondent.

In the instant case, the long history of contractual relationships between
the predeccssors of the Railway Express Agency, Ine., and the joint agents
makes it proper for the representatives of the joint a~ents, the 0. R, T.. to
hale the Railway Express Agency before this Doard. Since the O. L. T. has
Iong Dbecn the acknowledged represeniative of agents in their dealings with
the railways and iz now officialiy recognized as such representatives, the
Referee holds that the capacity in whieh D. May signed ithe agreement of
Aungust 1917 is not material to the issues of this case.

Courts are frequently called upon to resolve legal impasses of the kind which
would result from a sirictly legnlistic interpretation of the contentions which
have been advanced in this case. The high authority of the Supreme Court
of the United States may be invoked for applying the rule of reason to an
impasse of ihis kind and that is the way in which the Referee has heen
lisposed to appronch this decision. He, therefore, holds that the petitioners
are within their rights in haling the Railway Express Agency, Inc., before this
Board.

AWARD

Let the case be heard on its merits.
By Order of Third Division:
NatToNaAL RAILROAD ADJUSTMENT BOARD,
Attest:
H. A. Jounson, Secretary.

Dated at Chicago, Illinois, this 17th day of September 1938,



