Award Number 302
Docket Number CIL-308

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

Willard E. Hotchkiss, Referee

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

BOSTON AND MAINE RAILROAD

DISPUTE.—

“Alleged violation of rules in connection with changes in classification,
hours of service, alid rates of pay of baggage forces at Greenfield, Mass.,
and claim that because of said violations the classification, hours of
service, and rates of pay be restored as of August 24, 1934, as shown in
Exhibit #1, and the employes compensated for the difference between what
they have received and that they would have received had the changes
referred to, Exhibits #1 to #6, inclusive, not been made and in addition
thereto time be computed and paid for on a continunous basis at overtime
rate for such of the emploves who were worked intermittently in vielation
of Rule 48 of the agreement hetween the parties effective July 15, 1925,
subsequent to Aungust 24, 19847

FINDINGS.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that -

The Carrier and the Employes involved in this dispute are respectively Carrier
and Employes within the meaning of the Railway Labor Act as approved June
21, 1934.

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein. :

The parties to said dispute were given due potice of hearing thereon.

The dispute being deadlocked, Willard E. Hotchkiss was called in as Referee
to sit with this Division as a member therecf,

This action involves an ex parte re-submission and reguest for interpretation
of that portion of Award No. 100, Docket No. CL-156, pertaining to positions
Nos. 4, 5, and 6, specified therein. Docket No. CL-1586 is, therefore, cited as an
exhibit hereof.

This Division, in its indings in Docket No. CL-156, Award No. 160, stated
in part:

“* % > Pogitions Nos. 4, 3, and 6.—The evidence is not sufficiently
conclusive to determine:

“(a) The proper classification, hours of service, and rates of pay for
positions Nos. 4 and 5, shown on Exhibit 4,

“{b) The proper classification and rate of pay for position No. 6, freight
handler, shown on Exhibit 5, or that Rule 48—TIntermittent Serviee was
properiy or improperly applied fo this position on and after September
30, 1934,
theretore, claims pertaining to these three Positions are remanded to the
parties for negotiation, in a further effort to dispose of the questions on
the property.”

And in Award No. 100, the Division stated :

“* * * (Claims pertaining to positions Nos, 4 and 5, and to position
No. 6, subsequent to September 30, 1934, are remanded to the partieg for
negotiation and agreement, in accordance with above findings. If agreement
ig not reached, the parties, or either of them, may Tesubmit the same.”

(4)
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There is in evidence an agreement between the parties bearing effective date
of July 15, 1925, and part of Rule No. 1, and all of Rules 48, 49, 57, and 66
thereof have been cited, reading:

“RuLg 1
“* *® * FHzceptions.—(a) These rules shall not apply to * * * indi-
viduals where amounts of less than thirty ($30.00) dollars per month are

pald for special services which take only a portion of their time from
outside employment or business, * * =

“RULE 48

“Intermniticnt Service—Where service is intermittent, eight (8) hours’
actual time on duty within a spread of twelve (12) hours shall constitute
a day's work. Employes filling such positions shail be paid overtime for
all time actually on duty or held for duty in excess of eight (8) hours
from the time required to report for duty to the time of release within twelve
(12) consecutive hours aud also for all time in excess of twelve (12) con-
secutive hours computed continuously from the time first required to report
until final release. Time shall be counted as continuous service in all cases
where the interval of release from duty dees not exceed one (1) hour.

“Exceptions to the foregoing paragraph shall be made for individual posi-
tions when agreed to between the management and duly accredited repre-
sentatives of the employes. For sueh excepted positions the foregoing
paragraph shall not apply.

“This rule shall not be construed as authorizing the working of split
tricks where continuous service ig required.

“Intermittent service is understood to mean serviee of a character where
during the hours of assignment there is no work to be performed for
periods of mwore than one (1) hour’'s duration and service of the employes
cannot otherwise he utilized.

“Employes eovered by this rule will be paid not fess than eight (8) hours
within n spread of twelve (12) consecutive hours.

“RULE 49

"Weekly Assignment—Employes, except those who are paid on an hourly
basis enumerated in Section 4 of Rule 1, who have regular positions and
are a part of the regular force and who do not lay off of their own accord
will not be paid less than six (6) days per week, excepting that this number
may be reduced in a week in which holidays occur by the number of such
holidays.

“Note.—Nothing herein shall be construed as changing practice of work-
ing certain employes abouf stations part time and paying them for time
worked.

“RuLe b7

“Overtime.—Exzcept as otherwise provided in these rules, time in excess
of eight (8) hours, exclusive of meal period on any day, will be considered
overtime and paid on the actual minute basis at the rate of time and one-half.

“The provisions of this rule will not apply where employes alternate
between shifts for their own convenience or due to seniority changes.

“The provisions of this rule will not apply to spare employees who may
cover all or a part of two assignments in a 24-hour period.

“RuLgE 66

“Change in Title or Rate~Hstablished positions shall not be discontinued
and new ones created under a different title covering relatively the same class
of work for the purpose of reducing the rate of pay or evading the appli-
cation of these rules.”

The petitioner states that conferences, as contemplated in Award No. 100,
were held between the parties, but that no agreement could be reached.
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The petitioner contends that the occupants of positions Nos. 4 and 5 were
regularly assigned baggageinen prior to August 24, 1984, working eight conseen-
tive hours per day, six days per week, at rate of pay of $4.25 and $4.09 per day,
respectively ; that offective August 24, 1934, and thereafter, their hours of assign-
ment and rates of pay were progressively reduced, the title of their positions
changed from baggagemaster to laborer, until effective September 30, 1934, their
hours of assignment had been reduced from eight hours per day to two hours and
thirty minutes per day, their ratey of pay reduced to 4G¢ per hour each, and
their titles changed from bageagemaster to laborer; that thereafter they con-
tinued to be so rated, classified, and assigned, notwithstanding the fact that they
continued to perform the sume class of work (handling milk, mail, and baggage)
that they perforined prior to August 24, 1934, and that Rules 49 and 66 were
violated by the Carrier.

With respect to position No. 6, the petitioner submits that there is no dispute
between the parties as to the proper classifieation and rate of pay on and after
September 30, 1984, (The carrier agreed in its contention, original joint sub-
mission, to classify this position ag freight handler, rate 53¢ per hour,) Hxhibit
No. 6 (Joint Statement of Facts, Docket CL-156) ig cited by the petitioner show-
ing that occupant of position No. G, effeciive September 30, 1934, was assigned
to duty from 7:00 to 11: 60 A M., and from 2:30 to 6: 30 P. M., and ihat during
this period he worked a total of two hours and thirty-five minutes as baggage-
wan. The balanee of the time assigned, amounting to five hours and twenty-five
minutes, he worked in the freight house as a freight handler.

The petitioner contends that when oceupant of this position is assigned off duty
from 11: 00 A. M. to 2:30 P, M., he is essentially a baggageman, because when
he goes off duty he eoncludes work i thoe baggageroom, and he resumes duty
therein at 2:35 P. M. : that being assigned to the duties of baggageman, in view
of the finding of the Divigion in Award No. 100 that “the baggage service at
Greenfield is not intermittent * * = ”, this employeo should be compensated
under Rule 57, retroactive to Septemiber 30, 1984, in sccordance with original
request in Docket CI-156. Petitioner further contends that service in the
freight house is not intermiitent, as contemplated in Rule 48, and whether the
occupant of position is classified as a baggageman or freight handler, Rule 48
does not apply.

The Carrier states that confercnces were held between the partics as directed
in Award No. 109, but no agreement was reached on the matters remanded.
The Carrier contends that positions Nos. 4 and 9 are not subject to the terms of
the agreement between the purties effective July 15, 1925, by reason of the fact
that the occupants are paid less than $30.00 per monih and come within the
exceptions to Rule 1; that the work of these men is that of laborers in and
around stations, loading and unloading baggage and mai! from truck o train
a1 train to truck, and hauling trucks, loaded or empty, from one part of the
station premises to another: that they are not responsible for checking or re-
cording of baggage, mail, etc., the same as baggagemsasters; that they work
under the supervision and direction of a haggagemaster; that “Laborer” is the
proper classification for the kind of werk performed, and 40¢ per hour is a
reasonable rate.

Fhe Carrier alse confends that, if the agreement applics, under the “Note”
attached to Rule 4%, reading: “Nothing herein shall be construed as changing
practice of working certain employees abont stations part time and paying them
for time worked,” it is proper to pay employecs occupying positions Nos. 4 and 5
only for actual time worked,

Carrier submits, with respeet to position No. 6, there is no dispute between
the parties as to the proper classification and rate of pay ; that the classification
of freight handler and rate of 53¢ per hour are proper and ecites in support of
this statement that part of Rule 2 (¢), reading:

“(c) Station Employes and Loborers—TIn determining the classification of
employes entumerated in Seetions 3 and 4 of Rule 1 consideration will be
given to character of the work and the time neccgsary for its performance.
If over 50 per ceut of the employe’s duty is regularly and exclusively in any
one class, he shall receive at least the minimum pay of that clags.”

Carrier further contends : . .
Thai freight handling (trucking) in freight honses is intermittent and it is
Dproper to assign this employee under the provisions of Rule 48
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The record including Exhibits carried over from Award 100, CL~-156, shows
that carrier issued successive orders between August 21, 1934, and September
30, 1934, materially changing the assighments of seven employees, all of whom
in their respeetive positions were under the agreement between the parties.
Exhibits 1 to 6, original submission, set forth the effects of these orders on
the employees concerned. Ixhibit 7 is a notice from the agent to the effeet
that beginning Sept. 28th, there are various tiines when there will be no
bhaggage master on duty and that ticket agents will be obliged to check any
baggage offered. Exhibit 8 is a notice that baggage room is closed from 8: 45
A M to 10:00 A. M, and from 11:00 A. M. to 12:10 P. M. Exhibit 9 shows
train schedules in force April 29th to September 28th, 1934, and September
30, 1934, to April 27, 1935,

Information i3 rather meager concerning the oceasion for the action out of
which these claims arose, The case appears to have been argued chiefly on
techuical grounds; and yet, such of the cirecumstances as are revealed by the
record, especially in regard to positions 4 and 5, must be accorded consider-
able bearing on the merits of these claims under the agreement.

In the absence of adequate information, it is permissible to speculate as
to reasons which might normally give rise to such a re-scheduling of positions
as resulted from the several orders of this earrier between August 21st and
September 30, 1934. It is also permissible, in the judgment of the Referee, to
test out some of the normal and customary reasons for seeking sueh results in
the light of such facts as the record reveals,

Following are possible impelling reasons which ocenr to the Iieferee as nor-
mal objectives of the kind of action which the carrier took in this case.

(1) Reduction in the amount of work to be done,

(2) Change in the character of work or in its distribution over the working
day.

(3) Drive for increased efficiency occasioned either by (a) deveclopments
within the company, or (b} in response to external pressure.

{4) Desire to test out the agreement on issuyes involved.

The first of the reasons suggested, reduction of the amount of work to he
done, would offer the most natural explanation for a general re-organization
of assighments like the onc under review, At the bottom of page ), original
submission, earrvier says: “We assert there is no work to he performed by
these employees and their services cannot otherwise be utilized” In looking
for evidence to support thig assertion we find that the earrier ordered the
baggage room closed at certain hours. We may iufer from this that it was
considered practicable to accomplish the work to be dene without having any
employees on duty in the baggage room at those hours.

It would appear that the most convincing evidence of the amount of work
to be done would be the number of trains to be serviced, the kind of trains,
and the traffic from them to be handled by the employees involved. Only on
the first of these points, the number of trains to be serviced, is the record es-
pecially helpful. Exhibit 9, original submission, as above guoted, shows the
train schedules before and after September 30, 1834. The Referce i8 aware
that this alone is not a sufficient basis on which to pass any final judgment
on the work ¢f the employces involved in this ease. However, taking Exhibit O
for what it is worth, the showing is about as follows:

Before Alfter Before After
Sept. Sept. SBept. Sept.
30th, 1934] 30th, 1034 30th, 1634| 30th, 1934
Dallytrains_._________________ 8 7 || Total trains {o service San-
Weok-day trains______________ 18 21 ABYS e 20 20
Sunday trains_______________. 12 13
Total trains to service week-
ABYS . e e iceecvas 26 28

If we divide the day into fowr-hour periods, starting at midnight, and as-
sume that trains for which no inferval of time was shown in Exhibit 9 were
in the station on an average of five minutes, the total amounts of time that
trains were in the station during these four-hour periods, after September
30th, were as follows:



Week-days Sundays
12 Midpight to 4:00 A. M ____ s 3 Mins_________._ 15 Mins.
4A M. to8 A M. 63 Mins_ .. 23 Mins.
BA M. to12NOOn_ ... e 175 Mins 1, -_-| 23 Mins.
1Z2Noontod B Moo . e 53 Mins. ... _.__ 25 Mins,
4. M. to8P. M. et 5 Mins_ ... __. 37 Mins.
8 P. M. to Midnight_ . .. ______________ T 5 Ming____._._.__{ 35 Mins.

! One train laid over an abnormally long time during this peried.

If Exhibit 9 and the Leferee's calculations are correct, the change in train
schedules that became effective September 30 did not involve any substantial
change in the amount of work to be done. With the exception of the period
from 8 A. M. to 12 Noon on weekdays there does not appear to have been
any considerable bunching of work at particular hours.

Coming to hypothetical guestion No. 2, possible cliange in the character of
work or in its distribution over the working davs, the Heferee does not find
in the record indication that the work as a whole was materially different
after September 30 from what it was prier to Augnst 21.

The Referee has suggested, hypothetical question No. 3, that the orders
may have been occasioned by a drive for increased efficiency, either inter-
nally or in respouse to external pressure. 1t is easy to imagine such a drive.
The general situation of Amecrican railways and of this railway, at the time
the case arose, would justify any proper effort to reduce expense, The de-
mand for economy in railway administration at that time as voiced by the
eoordinator of railways is a matter of common knowledge. However, if this
circumstance had been an impelling cause of the orders in question, the record
woild naturally show evidence of it.

By suggesting that these orders may have reflected a purpose to test the agree-
ment, hypothetical question No. 4, it is not intended to impugn the motives of
the carrier, There are usually peints in agreements of this kind, the complete
meaning of which is only revealed hy interpretation; that is the reason for
the eXistence of this Board. Nevertheless, when a easc of this kind is argued
primarily on the basis of technical rights, it must usually be decided on similar
grounds,

If for any of the reasons here suggested, or for any other reason, the earrier
found it neeessary to make important changes in the organization of work of
such a nature as to affeet adversely the employees involved, the agreement
and the Amended Railway Labor Act are fairly specific as to the procedure
to follow.

The preamble of the agreement contains sixteen numbered paragraphs, some
of which, by any obvicus interpretation of the language employed, place manda-
tfory obligations on one or both of the parties, while others use language which
is declaratory of principles and objectives.

Paragraph No. 7 is one of the mandatory paragraphs, and it says that “the
right of employees to be consulted prior to a decision of management adversely
affecting their wages or working conditions shall be agreed to by management.”
The record does not give evidence of such consultation.

Article 4 of the agreement prescribes the method of handling grievances.
The amended Railway Labor Act, in Section Two under “Genersal Duties,” and
in Seetion Three (i), prescribes how issues of this kind should be handied
before reaching this Board. Presumably conferences were held after the repre-
sentatives of the cmployees complained of the orders in question, it not before.
If the record contained a fuller account of what transpired in conference before
the case reached the Board. it would be easier than it i on the record as it
stands to apply the specifle provisions of the agreement to the issues involved.

The issues now before the Board have to do with positions 4, 5, and 6. Re-
viewing the items of the original submigsion that apply to these three positions,
we find that Exhibit 3 is an order from the superintendent to the agent, dated
August 25, 1934, directing agent to restore position 3 from laborer back to
Baggngemaster, to abolish positions 4 and 5§, and to assign position 8- as
Assistant Baggagemaster instead of laborer. The order concluded, *you are
authorized to use two laborers at 40 cents per hour rate, called when and as
you need them from time to time, to assist with traing when #fransfer may be
bheavy.” Exhibit 4, original submission, is an order by the agent, effective
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September 28, 1934, assigning new hours to the original six men by name in
positions 1 to 6, respectively, without designating titles or rates of pay. Exhibit
5, original submission, is a further order efiective September 30, 1934, listing
the six men by name, as in the order effective two days earlier, and assigning
gtill different hours.

Award 100 modified the action of the carrier, ag reflected in the several orders
cited and disposcd of the case as applied to positions 1, 2, and 3. It appears
that conference has been held as directed by Award 100, and the parties are still
in disagreement as to positions 4 and §, and partially so as to position 6. Posi-
tions 4, 5, and 6 appear to have been held continuously during the period cov-
ered by this dispute by Slachetka, Sullivan, and Oleoski, respectively. The
changes in rating and assignment for these positions have been as follows:

POSITION 4—S8LACHETEKA

Basi Assignments
asic
Dates Title Rate
Woeek days Sundays
Prior8-24-34 .. .. __ Baggagemaster_______. $4.25 1 8 Emﬂ 3:40 to 11:40 | None.
Order 8-21, Effective 8-24___] Laborer ... .. ... .. B | T ‘h}s.,-Q:EO to 11:00 | 1 hr., B:15 to 9:15
A. M., 145 to 4:145 | P. M.
P. M., 7:00 io :20
P. M.
Supﬁerintandon:'s Order 8- e .40 | No record of changed assignment.
25.
Order9-28-34 . ... L .40 | 2 hrs., 72X to 9:20 | 1 hr, 8:15 to 9:15
P M. P. M.
Order -30-34. ... P .40 E}éP hlﬁ., 7:45 to 10:15 | None.

POSITION >—SULLIVAN

Prior 824-34. ... Baggagemaster.__.____| $4.00 | B lgu%ﬁ 1:00 to 900 |2 hmﬂIT:w to 9:30
. . P. .
Order 8-21, Effective 8-24_..| Laborer_.___ ... ... N hri:i 720 to 9:20 |3 Rrsils:oo to 8:00
Superintendent’s Order 8- s .40 | No record of changed assignfneni:.
25,
Order 9-25-34. __ucemooons il 40 | 2 hrs, 7:20 to %20 | 3 hrs., 5:00 to 8:.00
P. M. A M.
Order 9-30-34. .- R .40 2}% hﬁ.. 7:45 to 10:15 | None.

POSITION 6—0LEOSKI

Prior 8-24-34. . - Baggagemaster. ... $4,00 | 8 XISM 3:40 o 11:40 | 4 l‘irsms:on to 9:00

Order 8-21, Effective 8-24___| Laborer. ... .51 | 8 brs., 6:00 to 10:00 | Noue.
A. M., 1:30 to 530
P, M.

Buperintendent’s Order 8- | Asst. Baggagemaster_. .51 1 8 hrs,, 6:00 to 10:00 i

N A. M., 130 to 5:30

P. M.

Order %2834 . ... .. LaboTer vecamceceee L6l | 8 hrs., 6:00 to 10:00 “
A. M., 1,30 {0 530
P. M.

Order 93034 .. Fri. Handler. ... .51 | 8 hrs.,, 7:00 to 11:00 o
A.LI}T., 2:30 to 6:30
P. M,

Position 6—The parties appear to be in agreement that position 6 is to be
rated as a Freight Handler at 53¢ per hour or $4.24 a day. Apparently the only
question remaining at issue regarding position 6 has to do with working a split
trick. A new item in the record on this point as compared wiith the original
submission is a report of an inquiry made by the Superintendent on January 15,
1935, of the Receiving and Delivery Clerk, Mr. Bowe, as o whether he (Bowe)
performed Freight Handlers’ work as a part of his duly between 11:00 a. m.
and 12:00 noon and 1:00 p. m. and 2:30 p. m. The report of these conversa-
tions as interpreted by the carrier are to the effect “That on the few occasions
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that he has handled freight he simply did it as an accommodation to s shipper
or consignee, not because he had ever been instructed to do so by his superiors.”
The Referee is of the opinion that this is a fair inference to be drawn from
these questions and answers ag they appear in the cairrier's repori of the con-
versation. .

The Referec's attention was also called to Mr. Bowe's statement, dated
December 27, 1933, as presented by employes, indicating that about 2% of the
timme Bowe has to perform this class of work, This, it was urged, is proof that
Freight Handlers” work is not regularly assigned duiy of Mr. Bowe,

The Referee cannot feel that either the technical arguments for denying the
right of the earricr {o work position G a split trick or the argumeuts of the
carrier asserting that right, are particularly convineing. Assuming the normal
conditions which prevail in a fairly important junction point like Greenficld,
there appears to be nothing in the record to indicuate any change of conditions
that wouid justify removing the position from the resivictions in reference to
working split trick at the thoe the earrvier wndge this change. If the conditions
surrounding the work of position 6, whether elassiiicd ag a Baggage Master or
as a Ireight Handler, were, as appears, substangialiy the same before and after
the line of reasoning foliowed in Award No. 100 applies. "The Referce so finds.

Positions f und 5—Considering first such facts concerning the work of these
positions as can be gleaned from the record, it has already been shown that the
traing served at the Greenfield station, during the period covered by the orders
complained of and prior and subsequent therelo, did not change materially. As
to the distribution of trains there appears to be no considerable bunching
except during the period from 8 a. m. to 12 noon on weekdays. After the last
of the series of orders complained of became cffective on September 30, 1934,
Slachetka and Sullivan were employed only from 7:45 to 10: 15 p. m. on week-
days. It appears from Exhibit 9 that the aggregate time which trains were in
the station during this period was somewhat less than one hour, which does not
indicate any substantial bunching of trains at that time.

Even though, as the mecager evidence at hand scems to indicate, the amount,
kind, and distribution throughout the day, or work previously performed by the
geven employees covered in the original submission has remained substantially
constant, the carrier is still entitled under the agreement to reduce his force if
he finds that a smaller force is adeguate. In doing this, however, Le is obliged
to discharge his responsibilities as well as to eXercise his rights under the
agreement,

As above set forth, Paragraph 7 of the preamble reqitires the earrier to con-
sult employees prior to a decision of management adversely affecting their wages
or working conditions. The carrier maintains that positions 4 and 5 were with-
drawn from the operation of the agreement by abolition and that the persons
subsequently employed as laborers (in fact, the same employees as before) were
not covered by the terms of the agreement. There can be no gquestion that these
employes were covered by the agreement prior to the alleged abolition of their
positions. There can be no question that the action of the carrier affected their
wages and working conditions adversely, and so the obligation to consult is clear.
The record gives no evidence of such consultation, and if there was no such
consultation the agreement was violated in this regard.

If we assume for the sake of argument thiat the action of the earrier, in
respect to positions 4 and 5, was taken after consultation, or if, failing con-
sultation, we assume that the obligation to consult was merely a formal require-
men{ which did not atfect the status of the action taken, one way or the other,
we then have to examine those terms of the agreement under which the action
of the carrier, in regard to positions 4 and 5, must stand or fall.

The carricr invokes the following rights and principles under the agreement
in support of its action:

1. The right to reduce force.

2. The right to employ persons outside the scope of the agreement at less
than $30 per month for special services that require the individuals in question
to take only a portion of their time from other employment,

3. The right to work certain employees about stations part time, paying them
for the time actunally worked.

4. Prineiple 12, that for eight hours’ pay eight hours’ work should be per-
formed.

Over and againgt the carrier’s rights under the agreement must be seot his
obligations. Rule 49, “Weekly assignments,” provides that employees of the
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kind that the holders of positions 4 and 3 were before the positions were al-
legedly abolished will not be paid less than six days per week (less bolidays, if
any), if they do not lay off of their own accord. Rule 66 prohibits the carrier
from discontinuing established positions and creating new ones under a dif-
ferent title, covering relatively the same class of work, for the purpose of
reducing the rate of pay or evading the application of rules.

The petitioner's case in the first instance rests upon the guarantee contained
in Rule 49. The carrier’s primary elaim appears to be that the right to reduce
force fortified by Kxception (&) to IRule 1 cancels out this gnarantee as applied
to the claim now before the board, and that in addition the note attached to
Rule 49 justifics the carrier in employing the claimants part time and paying
them for time worked. 7This position the earrier mainiaing is reinforced by
Principle 12.

Analyzing the carrier'’s contentions under the right to reduce force and
Exception (a) to Rule 1, we find the superintendent revising the action of
the agent Ly which the agent hud reclassified and re-rated these two weekly
positions and instructing the agent to abolish the positions, In the same order
the superintendent authorizes the agent to employ two laborers at 40 cents
an hour when needed to bandle the service

The carrier properly assumes the right to reduce force, Having done this
by abolishing positions 4 and 5, Slachetka and Sullivan, who had oecupied
these positions, became unemployed. In these circumstances, the carrier main-
taing there is nothing in the agreement to prevent the carrier from employ-
ing these two men as laborers and paying them for time actually worked.

Applying the rule of reason, the correctness or incorrectness of any such
position would depend entirely upon the circumstances of the individual case.
Assuming, as we must, that these employees enjoyed the guarantees of the
agreement prior to the alleged abolition of their positions, the carrier's line
of reasoning and the procedures which, if gustained, would deprive them of
those guarantees appear superficially somewhat strained. There is obviously
ne mutuality of interest in the result which would justify a waiver of the
guarantees which these employees had previously enjoyed. The contentions
of the carrier cannot be supported on the mere assertion of a techunical right
without giving consideration to the corresponding obligaiion.

The language of the exception is as follows:

“Phese rules shall not apply te freight handlers, (including loaders,
stowers, and coopers) on Boston docks, or to individuals where amounts
of lesg than thirty ($30.00) dollars per month are paid for special services
which take only a portion of their time from cutside employment or
business.”

While the referenee to loaders, stowers, and coopers on the Boston docks
does not definitely prove that the part of the paragraph following the word
“or” contemplates essentially the same type of service as that performed by
these casual laborers on the Boston docks, it does suggest strongly that this
type of service was in the minds of the negotiators when the exception was
agreed to.

The natural meaning of the language of Exception {a) to Rule 1 is that the
services in question shall be in fact special services, and not regular services
of the kind regular empioyees had been accustomed to perform under the
angreement.

The Referee holds that the carrier was wrong as to the apyplication of 1lule
1, Exception (a) to this case.

The carrier has cited the note attached to Rule 49 as supplementing his con-
tention under Rule 1, Exception {a). The wording of this note as set forth
on page three ghove is the same as appears in the Booklet containing the com-
plete agreement governing clerical and station employees effective July 15,
1925. 1n the smaller pamphlet, confaining the “Memorandum of Changes of
Rules of Agreement, of July 15, 1925 the note attached to Rule 49 reads as
follows :

“NoTR.—Nothing herein shall he construed as changing practice of work-
ing certain employees ahout gtations part time and paying them for time
worked or preventing the excepting of certain employees that may be
mutually agrecd upon between the management and the duly accredited
representatives of the employees,”
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There is nothing in the language of this note to prove that it bars the
carrier from employing persons on part time in positions in which they would
normally be working on weekly assignments. Moreover, the fact that the note
is attached to Rule 49, which covers weekly assignments, instead of belng at-
tached to the agreement in general, is fairly clear evidence that in some way or
other it was intended to modify the effect of Rule 49. It has been argued
that there was no puast practice to justify the employment of persons in the
Greenfield station part time under the authority of this note. The Referece is
of the opinion that this particular eircumstance is not controlling. 'The agree-
ment under which the case arises applies to the whole B. & M. System, and
there appears to be nothing in it to prevent the carrier from working certain
emplovees in a particular station part time at cerfain periods and not working
any emplovees part time at other periods. The Referee can find nothing in
the Rule to prevent inaugurating this practlce at the Greenfield station, pro-
vided the carrier has a legitimate reason for so doing, and provided also that
he acts in full compliance with other provisions of the agreement,

However, the act hy which the carrier asserted the right to employ per-
sons part time at the Greenfield station affected adversely employees covered b¥
the agreement at the time the aet occurred. The carrier’s obligation te consult
was clear. After the event, the employer cannot claiin the right to benefit
from his wrongful aect or omission under one clause of an agreement by invok-
ing another clause of the same agreement.

The carrier, in addition to Exception (a) of Rule I, and the note to Rule
49, cites Principle 12, contained in the preambhle to the agreement, aund par-
ticularly the phrase “for eight hours’ pay eight hours’ work should be per-
formed.” Declaratory principles, like those set forth in the preamble to this
agreement, should be given force and effect to the fullest extent possible in any
legal instrument in which they oceur. However, it is clear that an absiract
principle, however correct, {and this one is correct) must either he recenciled
with specific mandatory stipulations confained in the same instrument or be
suhordinated to those specific mandatory stipulations. If this were not so it
wonld be extremely difficult to incorporate such principles in a trade agree-
ment without greatly impairing the workability of the agreement. The Referee
holds, therefore, that Prineiple 12 cannot be invoked to set aside a specific ob-
ligation of the agreement such as the weekly guarantee contained in Rule 4.
Moreover, the same line of reasoning applies as was just applied in reference
to the note attached to Rule 49,

The petitioners, as above noted, rest their contention primarily on Rule 49.
They do not deny the right of the carrier to make bona fide reductions in
foree hy abolishing positions, but they contend that pesitions 4 and 5 were not
properly abolished. The petitioners also cite Rule 48 in reference to working
split tricks, and Rule 57 in reference to overtime.

Ag applied to positions 4 and 5, Rule 48 would have no significance after Sep-
tember 30, 1934, since such limited service as has been performed has been
continunous sinee that date. The application of Nule 57 is limited in the same
way as Rule 48, since under any interpretation of Rule 48 no overtime has been
worked since September 30, 1934

The only other Rule of the agreement which appears crucial in respeet to
positions 4 and § is Rule 68, which provides that—

“HEstablished positions shall not be discontinued and new ones created
under a different title covering relatively the same class of work for the
purpose of reducing the rate of pay or evading the application of these
rules.”

The action of the superintendent in changing the instructions of the agent,
in respect to positions 4 and 5, appears practically tantamount to an admission
that the occupants first had to be removed from the protection of the agreement
by abolishing their positions in order for the carrier to eseape the oblizations
which the agreement imposed on it in respect to these positions. Having upheld
the contention of the petitioners that the carrier was wrong in applying Fxcep-
tion (a), Rule 1, to these positions, the Referee must conclude that the oceupants
of positions 4 and 5 are still under the protection of Rule 66.

The fact that the established positions were discontinued cannot be denied ;
no more can it be denied on the face of the record that new positions were
created under a different title covering relatively the same class of work, The
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Referee obviously cannot be expected to read the minds of carrier and to
pronounce judgmenti upon his motives. However, another Referee, under some-
what similar circumstances, has held that actions of this sort must be judged
by their natural effects. Upon that basis the Referee holds that Rule 66 was
violated in respect to positions 4 and 5.

Tn conclusion, the carrier would have been fuily within its rights in making
4 hona fide reduction of force by abolishing one or more positions under the
provisions of Rule 29 The earrier was not within its rights in abolishing
positions covered by a weekly guarantee, thus setting aside the guarantee, and
then employing laborers to do relatively the same class of work. This ruling
would hold whomever the persons so employed as laborers.

The carrier would also have been within its rights, and would still be within
its rights, in trying to negotiate an agreement for working certain employees
part time. Inasmuch as this procedure was not followed, the question whether,
if it had been followed without reaching an agteement, the earrier could then
have invoked the note to Rule 4% is not before the Board at this time, and there-
fore need not be decided.

The Referee holds that positions 4 gnd B were improperly abolished. Since
the positions were not properly abolished, he must also hold that the employees
entitled to these positions have been continuously the rightful holders of them,
and as sueh they have continued under the weekly guarantee embodied in Rule
49, However, the fact that subsequent to September 30, 1934, the cecupants of
these positions have had all of their time free except from 7:45 P. M. to 10:15
P. M. creates a reasonable presumption that they may have been able to supple-
meut the wages paid them by the carrier by other earnings.

In awarding back pay the Referee therefore considers it proper to ask these
employees to make affidavit concerning any carnings from other sources during
the period covered by the claim, and to deducet the amount of such earnings in
addition to the wages paid them by the carrvier from the amount which they
would have received at their respective weekly rates of compensation during the
period covered by the ciaim.

AWARD

Position 6.—(a) The carrier is pot permitted under the agreement to WOTrK
this position a split trick under the conditions revealed by the original submis-
sion, as supplemented by the record of the instant ease.

(b) Thbe occupant of position € is entitled to compensation at the rate of
%3 cents an hour on continuous assignment from Auvgust 24 1934, He is also
entitled 1o any overtime which may have accrued as a result of spreading his
employment over an excess of hours as a result of working him a gplit trick. He
shall be paid the difference between the amount he has actually received and
+he amount to which he is entitled under this ruiing.

Positions 4 and 5—(a) Rating.—Occupants shall be restored to their previ-
ous rating as of August 24, 1934, and be compensated at their respective rates
of $4.25 and $4.09 per day.

(b) Claimants shall make affidavit as to their earnings from other employ-
ment during the period covered by this claim, and such earnings, if any, shall
‘be added to the pay which they have actually received from the carrier. They
shall then be paid the difference between this sum and the earnings which they
would have received as Baggagemasters af their respective rates on eight-hour
assignments six days per week.

NATIONAL RAILEGAT ADJTUSTMENT BoARD
By Order of Third Division
Attest: H. A. JoENSON
Seercltary
Dated at Chicago, I1llinois, this 18th day of September, 1936.



