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NATIONAL RAILROAD ADJUSTMENT BOARD
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Willard E. Hotchkiss, Referee

PARTIES TO DISPUTE:
THE ORDER OF RAILROAD TELEGRAPHERS
SOUTHERN PACIFIC COMPANY (PACIFIC LINES)

DISPUTE.—

“Claim of the General Committee of The Order of Raiiroad Telegraphers,
Southern Pacific Company (Pacific Lines), that employes within the scope
of their agreement willl the Management, who were paid commissions on
shipments of milk, cream, and related commodities handled by express,
shiall be paid commissions for handling like shipments by bagzage.”

FINDINGS.—The Third Division of the Adjustment Board upon the whole
record and all the evidence, finds that:

The carrier and the employces involved in this dispute are, respectively,
carrier and emplovees within the meaning of the Railway Labor Act, as
approved June 21, 1934

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein,

The parties to said dispute were given due notice of hearing thereon.

Ar result of a deadlock, Willard E. Hotchkiss was called in as Referce and
upou request of the Carrier a second hearing was held on Jnly 1, 19386, at which
the parties argned the case before the Divigion with the Referee sitting as a
member thereof.

An agreement bearing date of September 1, 1927, as to rules and August 1,
1932, as to rates of pay is in effect beiween the parties.

This case involves among other things, the application of Rule 33 (a) of the
agreement.

“RureE 33

“FEepress and felegraph commissions—(a) Wien eXpress or Western
Union commissions are discontinued or created at any office, thereby redne-
ing or incrensing the average monthly compensation paid to any position,
prompt adjustment of the salary affected will be made conforming to rates
paid for similar positions.”

The dispute arose in June 1930 in respeet to changes which occurred at that
time in the transport of milk and related products. 'The oceasion of the claim
ig the lozs of express commissions as resnlt of handling by baggage intrastate
truffic in these commodities in Arizona, New Mexico, Oregon, Utah, and Cali-
fornia, and interstate traffic in them hetwween Arizona, Californin, Nevada, New
Mexico, Oregon, and Texas, which had previously been handled hy the Railway
Exnress Agency, Incorporated.

The digpite wasg handled in conference and correspondenee hetween the
partics. Nob being disposed of. it was submitted by The Order of Railroad
Taleeranhers to the Sretem Adjustment Board., That Board, commosed of an
equal namber of reprecentatives of the respective parties, was gnable to agree
upon the right of the Board to take jurisdiction.  The dispite was then sub-
mitted to the TUnited Sfates Board of Medintion. ex parte, by The Order of
Railroad Telegraphers. October 28, 1921, Tt was handled by a mediator for the
Board. but wns not dispazed of.

Exhibit 9 fallowing Committec’s rejoinder to Carrier's Rtebuttal (Record.
P 94} is a letter from General Chairman N. D. Pritchett to Supervisor of
Wage Seales R E, Beach, dated Angust 29 1934, to-wit:

“Plense be referred to item covering matter of compensation for
handling of milk, cream, and kindred products by haggage by emploves
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cuveged by the Telegraphers’ eurrent agreement, your file on this subject
50-159.

“The cuse has been handled up to and including mediation under the
Railway Labor Aect prior to its amendments on July 21st, 1934,

“Since this Act has been amended, the Chairman of the newly created
National Mediation Board hag suggested to the President of this Organi-
zation that the case be withdrawn from mediation and again handled
with the carrier with view of making settlement through agreement in
conference and, if this faiis, to submit to the National Adjustment Board
as the amended Railway Labor Act provides.

“This case has been withdrawn by the President of this Organization
and remanded to me for further handling with the Management with g
view of reaching a settlement.

“Please list this case for discussion at our next conference.”

On October 1, 1934, the Secretary of the National Mediation Board, Mr,
George A. Cook, addressed thiz advice to Mr. J. H. Dyer, Vice President in
charge of Operation, Southern Pacifie Company (Pacific Lines) :

“This Board is in receipt of a letier from the Order of Railroad Tele-
graphers requesting withdrawal from further consgideration of our Board
of the grievance disputes between your carrier and that organization cov-
ered by onr case file Nox. GO-795 and G(-1186, and advising that any
further handling given these cases will be in accordance with the Railway
Labor Aet as amended.

“We are accordingly taking these cases off our open docket.”

The record indicates that the subject was handled in conference between
the parties on Novemher 5, 1034, and that thereaffer Clarrier’s representative
served notice of refusal to give consideration to the claim. (Reeord, p. 97.)

POSITION OF PETITIONERS.—Petitioners bage their claim primarily on
Rule 33, which, they point ont, was carried over into the current agreement
from Decision 757 of the United States Railroad Labor Board. They also
cite other decisions of the United States Railroad Labor Board, particularly
Decision 2417, In its opinion in that case, the Board said that evidence sub-
mitted in nnmerons cases showed that express commissions have always been
a econsideration in fixing wages of agents who receive them and then stated
that this faet was recognized in promulgating Rule 20 of Decision 757 (Rule
33 (a) of current agreement). The Roard then uses this language:

“In this casge it appears that the employees received a commission of
16 percent of the express revenue on shipments of milk and cream. The
earrier, commeneing with April 1, 1921, handled thess shipments by bag-
gage, requiring the agents to perform practically the same service in con-
necetion with the shipments as was performed while they were handled by
express, but discontinned the payment of a commission. This is unques-
tionably a rednetion in the earnings of the agents involved with prac-
tieally no change in duties.

“Decision—The Railroad Labor Board decides that the payment of a
commission on exnress shipments of milk and eream was g part of the
agent’s compensation. and that when the practice of handling these ship
ments by express was discontinned the employees were entitled to an
adfastment in compensation. The Railroad Lahor Board remands this
dispute to the cmplovees and the earrier for conference and negotiatiom
in accordance with the principle established in role 20 of Decision No. 757.7

Petitioners cite in conuection with Deecision No. 28320 of Tnited States Rail-
road Labor Doard. a leffer dated Marceh 19, 1926, addressed by order of the
Board, by Seeretary T.. M. Parker Jointly to Vice President Nicholson of the
Chicago and Eastern Illinots Railroad Company and President Manion of the
0. R. T, to-wit:

“Referring to Mr. Manion'’s letter of January 26th and Mr. Nicholson's
letter of February 12, 1926, in reference to Deeision No. 2830 (Docket
3102).

“It was the intention of the Roard that any inequalities created as a
result of the discontinnance of shipping milk and cream by express should
be the subject of negotiation under rule reading :
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“‘Should commissions be discontinued causing lozs in compensation,
adjustment in salaries will be made,’

and in the event agreement could not be reached the matier should be
resubmitted to this DBeard in accordance with the Transportation Act,
1920, It is suggested that the matter be handled accordingly.”

Petitioners contend that carrier reached an agreement with the Railway
Express Agency, Inc., whereby the latter abandoned handling the commodities
involved in this dispute in favor of the carrier.

In support of this contention petitioners point out that tbe Express Agency
instructed its agents (in many cases joint agents with the Southern Pacific
Company) to decline shipments of milk and cream and refer shippers to bhag-
gage department of the carrier, As proof of thig, petitioners quote from Cir-
cular 18, issued Los Angeles, May 31, 1930, by Superintendent M, Thompsen,
of the Railway Express Agency, Ine. The guotation contains this language:

“Southern Pacific Company has arranged fo carry less carload cream,
milk, ete, between stations loeal to their line—Pacific System—on inter-
state tl‘dﬂ](. beginning June Ist, 1%0 and on intrastate traffic in California
beginning June 16th, 1930. * *

“On and after dates mentioned in the first paragraph of this circular, if
any of this traffic is offered us between local stations on the Southern
Pacific Company (Pacific Lines) the shipper should be referred to the
Baggage Department of the rail line.”

Petitioners also gquote eircular dated Sacramento, May 19, 1930, issued by
Superintendent E. E. McMichact of the Railway Kxpress Agency, Inc., which
is semewhat more explicit, but to the same effect as Cireular issued by Super-
intendent Thompson,

In further support of their contention, petitioners point out that the Southern
Pacific Company (Pacific Lines) issued formal instruction to their agents {(in
many cases joint agents with the Railway Express Company, Inc.) to the same
effect as instructions issued by the Railway Express Agency, Inc, and they
quote circular addressed to agent, Pacific Lines, "'rain Baggage men on trains,
Pacitic Lines, from C. J. McDonald, Mail and Kxpress Traffic Manager, and
dated San Francisco, May 23, 1930, and circular issued by O. F. (iftlin, Auditor
of Passenger Accounts, addressed to all tickei and baggage agents, dated San
Franeisco, May 5, 1930, as proof. Contents of those guotations are substan-
tially the same as circulars of the Railwany Express Agency, Ine., which were
quoted.

Petitioners contend that cireulars they have quoted establish an agreement
fto substitute the service of the Southern Pacific Company for the service of
the Railway Express Agency, Inc., in handling milk and cream and reiated
commaodities for all shipments except milk and eream in bottles which they
say arc infinitesimal.

Resting their legal rights upon Rule 33 (a) and the decisions and interpre-
tations hy the United States Railroad Labor Board as ahove cited, petitioners
further develop the factual basis of their claim as follows:

“Prior to the effective date designated in the Statement of Facts covering
this case, the handling of milk, eream, and related commodities by the Rail-
way Express Agency had bheen a regular procedure over an extended
period of years and for the services performed in connection with the
handling of these commodities the employes received compensation, After
the change in the method of handling from cxpress to baggage, the em-
ployes are still performing the duties and bearing the responsibilities, but
with a loss in compensation.

“In arriving at a proper rate of pay for the positions covered by the
Telegraphers’ Agreement on this property, the amount of express commis-
sion received has been taken into consideration. This has been the custom
since the cstablishment of contractnal relationship between the manage-
ment of the Bouthern Pacific Company and employes represented by The
Order of Railroad Telegraphers.

“Incorporated in that express commission heretofore there has been
firured the commissions aceruing because of the handling of the com-
maodities mentioned in onr Statement of Faets on thiz caze. With the
removal of the commodities designated in our Statement of Faets, the joss
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in compensation to the employes should be taken care of by aun adjust-
ment vpon a commission basis, and the justice of our position on this
question has been recognized by an impartial tribungl, the United States
Railroad Lalbor Board, as set forth elsewhere in this brief.”

Petitioners then cite practice on other Western railroads developed by ques-
tioning representatives of employces on 22 railroads. They submit that re-
plieg to their inquiry show that where baggage service has been substituted for
express serviee for the commeoditics involved in this ease, commissions are
heing paid for handling them on the following 14 roads: Atlantic Lines of the
Southern Pacific; Kansas City Southern; Union Pacific; M. K. & T.; Missouri
Pacific Lines in Texas; Missouri Pacific; St. Louis & San Franciseo; Chicago,
Rock Island & Pacific; Colorado & Southern; Log Angeles & Sait Lake; Oregon,
Washington Railroad & Navigation Company ; Oregon Short Line ; Denver & Rio
Grande, and Western Pacifie, Petitioners point out that 11 of the above lines
have a rule identical to Rule 83 (a), one has a slightly different rule, and two
have no ruie at all, They also submit that in each of the above cases the
change from express service to baggage service was made subsequent to Deci-
sion V47 of the United States Railrond Labor Board, and that adjustment was
made in accord with the intent of the rule as defined by the Board.

Further, petitioners submit that on the Soo Line to which Decision 2417, above
mentioned. pertained, the question was settled in conference by carrier pay-
ing commissions. Petitioners suy that the issue of commissions was setiled
on the Northern Pacifie and Great Northern prior to Decision 757 by pay-
ment of a Iump sum distributed by mutual agreement; on the C. & N. W.
in 1806, when the method of handling the commodities was changed, by adding
85.00 per month in lien of commissions, and that on the Great Western, the
Burlington, and the Milwankee roads these commodities have not been handled
by express sinece employees were organized and no rules have been invelved
and no controversies have arisen. They say that on the A, T. & 8. . Lines
all commissions were discontinned prior to organization of cmplovees, and
prior to Decision 757 and converted into a wage increase of about 54 %. On
the 8. P. & 8. petitioners nnderstand that a dispute similar to this one iz
nending,

Potitioners submit that the above facts indicate;

‘¥ * * that where fthis controversy has arisen subsequent to the
organization of employes, by far the greater prepondcrance of Carriers have
recognized the jostice of the stand taken by the Empleyes and in settle-
ment of this guestion are paying their agents commission for the handling
of milk, cream, and related commodities by baggage.”

Summing up their view of the essence of the transaction by which the ship-
ment of the commodities in question was transferred from Express to baggage,
petitioners use this languags:

“Prior to the effeetive date menticned in the Siatemeut of Facts, the
revenue received through the handling of the commoditics referred to
herein wasg collected by and in the name of the Railway Express Agency,
Ine., and made a part of the common sum, from which all Carriers in a
set territory received an allocation at stated periods. The sum of money
placed in the commeon sum was, of course, less the commissions paid the
Joint agent for handling the business.

“Affer the effective date named in the Stafement of Facts, the revenue
rececived from shipments of milk and cream acerued solely to the Southern
Pacific Company, 1t was not placed in & common sum for other Carriers
to share in. The Carrier absorbed the commissions formerly paid to the
employes of the Carrier who acted as joint agent with the Carrier and the
Railway Express Agency, Ine”

Subsequent briefs filed hy petitioners in response to carrvier's briefs and
material and argument nsed in hearings develop further the petitioners’ posi-
tion on numerous factual and jurisdictional contentions, but petitioners' ecase
rests essenfially on the faets, statements, and eitationg above outlined.

POSITION OF THE CARRIER—Carrier challenges the claim, first, on the
gromnd that this Board has no right to take jurisdiction, and second, on its
merits. The nature of the controversy makes it impractical to disentangle
ifts jurisdictional and its factunl aspects except on the basis of a complete
statement of the carrier’s ease.
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Carrier places great emphasis on the contention that carrying the products
involved in this case by passenger trains is not an innovation, but has been
done for 36 years and that agents have never received commissions for han-
dling these products as railroad business. During this time the carrier points
out the railroad eompany and the Hxpress Company operating over carrier’s
lines have been competitors for the business and it has been optional with
the shipper whether he used express service or the railroad service to points
on the carrier’s lines and a few interline points. It was further pointed out
that from 1908 to 1921 carrier operated passenger milk train between San
Francisco and San Jose, and between Oakland and San Jose, and that during
these 13 yenrs employees under telegraphers’ agreement received no commis-
sions, nor were theyr allowed additional compensation. Carrier stresses the
point that it has always zealously reserved to itsclf the right to handle the
produets involved in this case, and that it was actively engaged in handling
them from 1899 to 1921.

Carrier also submits that during all that time the Express Company handled
a substantial volume of said business on the passenger trains of the earrier,
The carrier explains that during the period from 1016 to 1922 hoth the carrier
and the Express Company lost a considerable part of the business to motor
trucks, with the result that it became unprofituble for the carrier actively to
solicit the business, as it conld not compete with the door to door pick-up and
delivery service of trucks. A further result was that from 1922 to 1930 carrier
handied very little of the business in guestion, though it continued to publish
commodity rates for it.

In Section 8 of carrier’s brief the arvgumeut is developed that though the
substance of Rule 33 was contaiued on all telegruphers’ agreemeunts, beginning
with November 1, 1902, carrier has never contracted to make any adjustment
unless commissions are entirely discontinued. Carrier then stresses the inevi-
table fluctuation in the amount of commissions earned by agents both on the
commaodities involved in this case and other commmodities.

Numbered Section 9 of carrier’s original brief contains earrier’'s interpreta-
tieon of the claim. Inasmuch as this interpretation has important hearing
on both the jurisdictional and the merit phases of the controversy, it is quoted
in full, to-wit:

“The Carrier understands the claim, as reflected by the ex parte sub-
mission, is for recovery of an amount alleged to have been lost by emploves
as a result of the Carrier regaining business which it previousiy lost to
either the Ixpress Compauy ov ihe motor trucks, also on new business
acquired, irrespective of whether such new business was aft any previons
date handled by the Express Clompany. The Carrier further understands
that the claim is for payment of commissions on milk and cream and re-
lated products hereinafter handled by the Carrier, irrespective of whether
the stations involved, at any time in the past, have reccived commissions
on such business when it may have been haudled as an express shipment.
If the elaim is a8 herein described and nnderstood by the Carrier, it
demonstrates beyvond any doubt that the eciaim is, in eflfect, a request for
a new rule, a change in rate of pay, likewise a change in working condi-
tions, without compliance with Section 6 of the Railway Labor Act on the
part of the Order of Railroad Telegraphers, and that it is a request which
cannot be legally granted under Section 3 of the Railway Tabor Aet as
amended June 21, 1934. We submit the following fitets as conclusive proof
that the Order of Railroaud Telegraphers arce regquesting a new rule and
a change in working conditions, to-wit:

“Prior to June 1930 milk, cream, and related products were shipped to
and/or from approximately 430 stations on the Carrvier's lines; at approxi-
mately 256 per cenk, one fourth, or 114 of said stations, the Lixpress Com-
pany maintained scparate agencies, that is, the railrond (Carrier’s) agent
was not joint agent for the Express Company, and, therefore, said rail-
road (Carrier’s) agent, did not receive commissions on said business; but
notwithstanding, the Order of Railroad Telegraphers claim that said agent
should now receive commissions on the business and should he compensated
in the amount lost, nevertheless and notwithstanding said agents could not
lose that which they never had.

“Carrying the abhove illustration a step further: As of February 1935,
milk, cream, and related products were shipped as a railroad commeodity



45

to and/or from 124 stations on the Carrier’s line; at 93, or 42 per cent
of those stations, the KExpress Company maintains a separate agency;
consequently the railroad agent is not joint agent and, therefore, did not
prior to June 1930 receive any commission on such of the milk, cream,
and related products as were handied to and from his station, either as
an Iixpress Company or railrond company (Carrier} commodity; never-
theless, the Petitioner requests this Board to compensate said agents for
an alleged loss that they did not sustain and regardless of the fact that
the agent did not have anything to lose; and beyond that the Petitioner
reguests this Doard to allow not only the agents specifically referred to
but all other agents a commission on railroad business, which is not pro-
vided for in the Telegraphers’ current Agreemcent, and which has never
at any time heretofore been paid when the business has been handled as a
railroad commodity.”

Numbered section (10) of carrier’s original brief is a summary of carrier’s
grounds for asking that tie claim be denied, to-wit:

“1. That the elaim ig, in effect, n request for a change in rates of pay,
rules, and working conditions, and therefore, Scetion 3 of the Railway
Labor Act, as amended June 21, 1934, is not applicable.

2 That the National Railroad Adjustinent Doard, Third Division, cannot
legally assume jurizsdiction of the digpute.

“8 That the Petitioner has not complied with Section 6 of the Railway
Labor Act as amended June 21, 1934,

“4 That the Carrier has noi contracted with the Order of Railroad
Telegraphers to pay any commnissions on any business of either the Carrier
and/or any other companies or corporations which its ecmployes may scrve.

“5 That there is no rule of the Telegraphers’ current Agreement which
requires the Carrier to pay commissions to employees working under that
Agreement,

“§. That no rule of the Telegraphers' current Agreement has been violated.

“7 That no rule of the Telegraphers' current Agreement is involved in
this dispute.

“8 That under 31 years' practice, that is, from 1899 to 1930, employes
within the scope of the Telegraphers’ Agreement handled milk and cream
as a railroad commodity, and were not paid, neither did they c¢laim corm-
migsions, nor additional compensation therefor.”

Carrier's subscquent briefs and arguments in auswer to petitioners’ argu-
ments go inte further details in reference to some of the points at issue and
sgbmit some supplementary materials, including a list of eastern roads where
practice corresponds to that on Carrier's lines. However, the Carrier’s case is
substantially as above stated.

DOCUMENTATION AND CHRECKING.—The submissions of both the petition-
ers and the carrier are extensively documented. Ixhibits on both sides have
been accepied as presented.  Aside from documentary material, some of the
statements made by cach side ave contradicted or questioned by the other side.
It was not deemed necessary to check or reconcite all conflicting statements,
jnasmueh as the documents available were considered sufficlent to establish the
meritg of the respective contentions by the parties.

OPINION OF REFEREE—Furizdictional Issnc—In numbered section (1)
of carrier’s brief, jurisdiction of this DBoard over claim is challenged on the
following groumds:

A, It is a request for a ehange in agreement aflecting rates of pay, rules,
and working conditions.

B. It ig a request for payment of commissions to Agents and/or Agent Tele-
graphers, employed by the Southern Pacific Company {Pacific Lines) for hand-
ling Sonthern Pacific shipments.

C. Rates of pay for employees coming within the scope of the Telegraphoers’
enrrent agreement were established by U. 8. Govermment Mediation Agreement
effactive May 1, 1927, and are mainfained in accordance with same exeept
whore sinee changed in accordance with provisions of said agreement and/or
by mutual agreement ; therefore Section 3 of the Railway Labor Act as amended
June 21, 1934 is not appticable aud Seclion G of the same act haz not been
complied with.

Thoese contentions appear to be related to, if not based on, carrier’s inter-
pretation of the elaim as set forth in numbered section (9) of ecarrier’s brief,
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above guoted. While this interpretation of the claim is not necessarily eruncial
in respect to the jurisdictional issue, it is at least worthy of note because it
gives the claim an extraordinary sweeping character.

First in the list of jurisdictional arguments advanced by the carrier ig the
contention that the claim is a request for a change in the agreement affecting
rates of pay, rutes, and working conditions. In the judgment of the Referce,
the issue upon thisg point is not primarily jurisdictional but factval. In other
wordsy, the crux of the digpute is whether in fact the carrier has wrongfully
changed the basis of commissions upon which the rates of pay in the agreement
were predicated, and which under applicable rules and decisions would entitle
petitioners to redress. Petitioners claim that this has been done and that they
arc entitled to redress. Carrier claims that petitioners are in errot as to their
claim and therefore entitled to no redress.

No way appears by which this Board can deal with that kind of faetual
jsmue without taking jurisdiction of a case (Cf. opinion on ecarrier’s jurisdic-
tional objection 4 Award 292, Docket CL-238).

The Carrier's sccond objection to the Board taking jurisdiction, namely,
that the claim iz a request for the payment of commission to agents for
handling the Carrier’s shipments, appears to be merely a more specific way
of stating the first objection and, as such, is subject to the game line of reason-
ing applied to objection one.

The ihird ground on which jurisdiction is challenged, insofar as it assumes
thut the claim is a request for change in rates of pay, is subject to the same
gualifications as objections on¢ and two. Together with this assumption the
objection embodies the earrier’s interpretation of presumably pertinent sec-
tions of the Amended Raitway Labor Act. Parties appearing before this
Board are fully within their rights in nrging any interpretations of laws and
rules which they deem applicable to a particular case. But, of course, it
rosts with the Board te make the deecision as to whether interpretations ad-
vanced by parties are or are not sound.

Apropos of decisions by the United States Railroad Labor Board cited by
petitioners, argument in behalf of carrier was advanced that, inasmuch as
giving petitioners redress claimed would involve changing rates of pay, argu-
ments drawn from these decisions are not applicable, sinee that Board had
jurisdiction to change rates of pay which this Board lacks, This argument,
in the opinion of the referee, begs the gquestion. since the issue in the instant
case is precigely whether the elaim is a request for a change in rates of pay
or a claim for redress becausce of misinterpretation and misppplication of an
agreement,

Original argument of this case was heard by the Third Division on October
31, 1935. On November &, 1335, the Division handed down Award 118, Docket
(CL-133, in Appendix A, of which Referee Samuell rendered an opinion sup-
poriing refusal of the Division to take jurisdiction in that case. Referring
to Awards in TD-55, 56, and 57 and CI—63, Referee Samuell used this language :

4] held in the cases above referred to that the ‘Mcediation Board should
take over all eases referred to tue Board of Mediation which remain un-
settled, while the Adjustment Board shall take over and settle those cases
which are pending and unadjosted on the date of the approval of the Aet’
The word ‘shall’ was used advisedly and in the ecompulsory sense. To hold
that this Beard and the Mediation Board have concurrent jurizdiction
in this ease would open the door to perplexities and confusion which could
not be unravelled.  With all due deference to the recommendations or
suggestions of the Mediation Board, I am of the firm conviction that the
recommendation of withdrawal of the case from its jurisdiction was
inadvisable. In order to conforece its righis the Petitioner should have
inzisted that the Mediation Board procced, and in the event of advice
from that Board that all practical remedies had been exhausted in an
offort to adjust the difference without effecting a settlement, then, in my
opinion, thiz Board conld have assumed jurisdiction, supporting its authority
on the hypothesis that the case was still pending and unadjusted. It fol-
lows, therefore, that this case or dispute should be dismissed for want of
jurisdiction.”

The circumstance as to withdrawal of the case from mediation was, it seems,
practically identiecal in Award 119 and the instant case. However ,the specific
cirenmstance upon which the langnage of the opinion supporting Award 119
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shows it to be based is interwoven in the lustant case with other faetors which,
in the judgment of the referee, should be considered.

Considering the jurisdictional issue in its entirety, the Referce is impressed
with the fact that the Amended Railway Labor Act is an ontgrowth of legis-
lation and public policy which havc been evolving for more than a generation,
and it applics to relationships which have uundergone a similar process of
evolution. The obvious purpose of the Act, as of its predecessor acts, is to
promote and facilitate effective and reasonable adjustment of disputes and
canses of disputes on American Railways. To that end machinery has been
tinally set up in which are inclnded the Mediation Board and the National
IRailroad Adjustment Board.

The Mediation Board may e utilized, uuder the conditions and procedures
prescribed, for dealing with questions involving changes in agreements in respect
to rates of pay and working conditions. The National Railvead Adjustment
Board has jurisdiction over questions which involve interpretation and apuiiea-
tion of agreements. Careful study of the Act indicates that meither Doard
has any general power to pass on the jurisdiction of the other Doarl In
Award 119, by using the word “inadvisable” instead of a stronger word to
characterize the action of the Medintion Board in recommending withdrawal
from that Board of the ease to which Award 119 pertainced, Referee Samuell
avoided any jurisdictional issue between the two Boards. In border line cascs
which come before this Board it is for the Board to determine whether a eage
ig within its jurisdiction. Aside from cases pending before the Board of Media-
tion when the amended Railway Labor Act became effective, the Mediation
Board is presumably free to judge whether a case brought before it is one
which it should handle or one which should be referred to this Board, always
with the possibility that thiz Board may decline jurisdiction,

The instant case, like the ecase to which Award 119 pertained, was before
the Board of Mediation when the amended Railway Labor Act became cffective.
The language of the opinion in Award 119 appears to mean that the Mediation
Board should have exhausted all practical remedies hefore turning the cnse
back as pending and unadjusted. In respect to the instant case, it would
be helpful to know whether the Mediation Board turned the case back as one
in which its practical remedies had been exhausted or as a case considered to
involve an interpretation or application of an agrecment.

The reasoning by which eminent legal talent has held that the jurisdiction
of the two Boards is exelnsive and not concurrent, and that cases before the
Board of Mediation when the amended Railwav Labor Act became effective
showld be handled to a conclusion by the Mediation Board, appears to rest on
sound logic. However, the fact remains that this Doard now has hefore it a
debated question as to wheither on the one hand the claim amounts to a request
for a change in rules, rates of pay, and working conditions, or whether on
{he other hand it iz a claim for redress because of misinterpretation and
misapplication of an agreement. Either type of case could be handled by the
old Roard of Mediation, where the instant ease reposed when the amended
Railway Labor Act became effective. The new Mediation Board, on the other
hand, except for clearing its calendar as the law prescribed, deals only with
enses which involve changes in agreements, while this Toard deals with cases
which involve interpretation and application of agreements. The crneial issue
in the instant ease is precisely the question what kind of a case it is, and the
only way to avoid stalemate and futility is for one Board or the other to
haundle it. As a matter of reason and common scnse, it eannot conceivably
advance the purposes for which the Amended Raflway Labor Act of June 21,
1934, was enacted fo leave that question hanging in midair.

Mindful of the faect that the izsue in the instant case calls for a decision;
that the National Railroad Adjustment Board has power to decide issues, that
the Mediation Board has deliberately relinquished jurisdiction, that disagree-
ment in judicial bodies is not an unusnal phenomenou, that decisions of such
bhodies are frequently modified by later decisions, the Referee, notwithstanding
Avward 119, holds that this Division should take jurisdietion and decide whether
the instant case involves a claim based upon a misinterpretation and mis-
application of the agreement or a claim which amounts to a request for change
in rates of pay and working conditions.

OPINION ON MERITS.—In awards 207 and 298, Dockets TE-271 and
TR-247, the relation between emnmissions paid by the Railway Express Agency,
Inc., and wages paid to agents by a particular railway was considered at length.

28443 —vol. II—38——-4



48

In Award 298 this language was used:

s % & the practice by which railway ageunts are paid commissions
for services performed for companies ofher than their prineipal employer,
the particular railroad company, is sufficiently general to be regarded as
part and parcel of the system under which indusirial relations on American
railways are conducted. The recipient of commissions under such @ system
ig in an entirely different status, both as regards his primary employer, the
railway company, and as regards his secondary employer, in this case the
Railway FExpress Agency, Inc, from a persen who has occasional or fortui-
tous opportunity to increase his regular wages by supplementary earnings.

“Ipom whatever point of view regarded, the relationship bhetween any
given Railway, The Railway Express Agency, Inc., and the joint agent
who works on that railway, is a triangle no side of which can be removed
or weakoned without considering what the result will be to the other
two sides.”

* & * # *

“Phe Referee finds, therefore, in this, as in any other case in which
express comnigsions were considered in extablishing the wage scale for
agents on any railway, an obligation cxists either to maintain the rate
of commissions intact or adjust the wage scale to compensate for changes
in the rate of commissions until such time as the wage rates or the com-
missions, or both, are changed in accordance with Section 6 of the Amended
Railway Labor Act.”

L] £ & E ] *

“In cousidering the essence of these triangular relationships, the Referee
canuot fail to note the close connection between the railways of the United
States and the Railway Express Agency, Ine.  Although the Kxpress agency
ig a separate corporation, it is owned and controlled by the ecarriers over
whose lines express business is earried. Ambiguity concerning the status
of emplovees who serve both the railways and the Railway Express Agency,
Inec,, and whose total compensation is made up of regular wages—hourly,
daily, or monthly, ng the ease may be-—paid by the railway, and of com-
missions paid by the Railway Lxpress Agency, Ine, must inevitably make
for confusgion and discord instead of the prompt and orderly setflement of
disputes which it was the purposc of the Amended TItailway Labor Act, and
substantially of carHer legislation, to promote.”

The opinion of the Referce in Award 207 containg this language:

wx % % the railway company and the Railway Express Agency, Inc.,
joiutly have undertaken to revise eomunissions in a manner which consti-
futes in essence deninl on the part of both the railway and the Express
Agency of coutractnal obligation to the agents concerned, for the mainte-
nance of the rate of commissions which obtained bhefore the revisions
were made.”
* * * * *

“x % # {here is ample procedent to establish the obligation either to
continue paying eommissions when such cominissions were in force at the
time wage schedules were adopted, or to adjust wage schedules when pay-
ment of commissions ceases. However, in response o eitation of cases
which have enforced this obligation, argument is advanced that no such
obligation exists when merely the amount of commissions is altered. In
support of this position, it is argued that express commissions vary widely
from month to month, senson to season, and from vear to year and that
suceh variations greatly affect the total compensation of the railway
cmployees involved. In further support of this view, it iz pointed out that
the ‘wape fabric’ of these employees is subject to change, and when such
changes oceur either one of the parties desiring the chauge in wage rates
must. serve notice of this desire and eall for conference.

“The Teferee is of the opinion thut novmal flnctuations in commissions,
dne to factors other than the willful acts of either the railway or the
Fxpress Agency, mmst stand in quite a different light from fuctuations
occasioned by a definite change in the basis npon which express commis-
giong are fignred. It would appear to be a highly technical argument that
aholition of eommissions which is the equivalent of a reduction of 100
per cent would require a revigion of the wage rates; whereas, a reduetion of
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ninety per cent, seventy-five per cent, fifty per cent, or any other material
amount would not require such revision.”
*® * * s *

“As long as a railway company or the Railway Iixpress Agency, Inc, is
in a position to shift respousibilities back and forth, the purposes of the
Amended Railway Labor Act in respect to this three-cornered relationship
are bound to be impeded.”
* * * * * » *

“The railways of the country and the Railway Express Agency, Inc.,
are boih covered by this law. There can be no doubt that Congress in-
tended that employer-employee relationships involving express business, as
well as relationships involving railway business direet, should be amicably,
elfficiently, and promptly adjusted under the provisions of the law.”
* * * *» * * ¥

“The salient fact is that express comnissions are inextrieably inter-
wovell with the wages which the Railway contracts to pay agents., It
must, therefore, be held especially in view of the close property relation-
ships between the railways und the Railway lSxpress Agency, Ince., that the
Railway by which an ageut is primarily employed aud the Railway Ex-
bress Agency, Inc, by which he is secondarily employed, are jointly and
severaily obligated to maintain the wage structure of agreements, iusofar
a8 expresg commissions are found to be an essential factor in determining
the wages to be paid by the railway. In the judgment of the Ieferee,
this ruling would be sound even though the railways and the Railway
Fxpress Agency, luc., were not in these corporate reiatiouships as closely
interwoven as they are. With themm so interwoven, such a realistic
approach becomes inescapable.”

In Award 297, as above noted, it was held “that noripal fluctuations in com-
migsions due to factors other than the willful acts of either the railway or the
Express Agency must stand in quite a different light from fluctuations ocea-
sioned by a defiuite change in the busis upon which express commissions are
figured.”

In the instant case there hus been no change in the basis upon which express
commissions are figured as regards the rate of those commissions, but the
reasonable conclusion to be drawn from the record as documented is that the
railway and the express agency have reached a meeting of minds as to an aet,
the result of which must inhevitably be to reduce the amount of trafiie upon
which commissions are paid by switching traffic from the category of express
business which pays commissions to the category of baggage which pays no
commisgions,

The word “wilful” as used in Award 207 carries no implication other than
thiat the act was doue on purpose in order to reduce the burden of commission
payments. In the instant case, it is clear that similarly the act was done
on purpose for the same object.

When a triangular arrangement is entered into by which agents accept a
certain basis of compensation for work performed for a railway company
in contemplation of receiving in addition commissions at a given rate on ex-
press business, he naturally assumes the risks involved in Hluctuations from
seasonal, cyclical, industrial, climatic, and other natural and impersonal causes
over which none of the parties to the three cornerced arrangement has control.
When, however, one or two of the three parties takes deliberate action the
inevitable effect of which must be to impair the benefits that constituted the
consideration upon which the contraet was basced, then clearly the party whose
benefits are impaired is entitled to redress.

Tiate 33 supplies complete proof that express commissions constituted one of
the considerations in the agreement of September 1, 1927, between this carrier
and The Order of Railroad Telegraphers. Dy its specific terms the agreement
obligates the carrier to make good, to the agents covered, loss suffered as result
of commissions being discoutinued. Inm all reason and equity the agreement
by necessary implication likewise obligates the carrier to make good to agents
loss resulting from actions which carrier takes or participates in, the natural
and inevitable result of which must be to Linpair the benefits to agents {(wages
plus ¢commissions) which coustituted the consideration upon which the con-
traet was based.
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The fact that the above line of reasoning leads to the same conclusions
reached by the United States Railroad Labor Board gives it the support of
precedent. The fact that the principles laid down are in accord with the
practice of many carriers fortifies those principles as embodying a realistic
approach to a definite operating problem.

Pursuant to the principles herein and previousily laid down, the Third Divi-
sion finds that petitioners are entitled to redress for whatever loss of commis-
sions is attributable to the action of the carrier and the Railway Express
Ageney, Ine., in shifting traffic in the commodities involved in this case from
express to baggage.

Specifically the claim is that employees within the scope of the agreement
“shall be paid commissions for handling like shipments by baggage.” 'The
record appears to be silent concerning the amount of the loss attributable to
the joint action of the carrier and the Railway HExpress Agency of which com-
plaint is made. In this connection, reference was made above to the sweeping
nature of the complaint as interpreted by the carrier. Although the language of
the claim may be suseeptible of such interpretation, the Referee holds the claim
to be one for redress for loss suffcred because of misinterpretation and mis-
applicalion of the agreemcnt. 7That is the redress to which petitioners are
entitled under this ruling,.

Neither the agreement nor the interpretation of the agreement by the United
States Railroad Labor Board specifies the form which adjustment for loss
of commissions shall take. Morecover, it cannot be held that either the rule
or the interpretation contemplate any change in the compensation of agents
who suffer loss through changes in commissions due to action of carrier
other than that specified in the agreement. What the agreement specifies is
that “prompt adjustment of the salary affected will be made conforming to
rates paid for similar positions.” TFrom the practice of other earriers, as cited
by petitioners, it appears that adjustments to compensate agents on account of
loss suffered by shifting traffic in the commodities involved in this case from
express 1o baggage has taken several different forms.

In these circumstances the Referee is of the opinion that the correct pro-
cedure for further handling of the instant case is indicated in the letter of
March 19, 1926, quoted above, which Mr. Parker, Secrctary of the United
States Railroad Labor Beard, sent, by order of the Board jointly to Mr,
Manion, President of The Order of Railroad Telegraphers, and Mr., Nicholson,
Vice President of the Chicago and Hastern Illinois Railroad Company,

AWARD

1. This elaim involves an interpretation and application of Rule 33 (a) of
the current agreement between the carrier and The Order of Railroad Teleg-
raphers and is within the jurisdiction of this Board.

2. Rule 33 (a) by its language and necessary implication supported by
authoritative decision and precedent entitle agents covered by the agreement
and affected by the acts complained of to demand that a “prompt adjust-
ment of the salary affected will be made conforming to rates paid for similar
positions.”

3. Defeet in the form of the eclaim in that it erroneously stipulates that
the employees involved “shall be paid commissions for handling like ship-
ments by baggage,” is not material and does not impair the right of the em-
plovees in question to compensation for loss suffered sinee June 1, 1930, and
in the future on account of the action of the carrier and the Railway Express
Agency, Ine., in shifting shipments of the commodities involved in the ease from
express to bagegage, which right is hereby confirmed.

4. Rule 33 (a) does not specify the form in which “adjustment of the salary
affected will be made,” but merely specifies that it shall conform “to rates paid
for similar positions.” The form of adjustment in the first instance is a matter
of negotiation, and if possible of agreement between the parties.

5. The record does not contain the information requisite to determine the
extent of the loss suffered. This item is likewise in the first instance, a matter
of conference between the parties with all necessary records made mutually
available.

6. In order to determine the amount of adjustment retroactive to June 1, 1830,
to which the employees involved are entitled, and the form it shall take, the case
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is remanded to the parties for negotiation and, if possible, agreement in accord-
ance with the provisions of this award.

7. In the event that agreement cannot be reached, the parties or either
of them may resubmit issues which remain In dispute to this Board for decision.

NATIONAY, RAILROAD ADJUSTMENT Boarp

By Order of Third Division
Attest: H. A, Jomyson

Secretary
Dated at Chicago, Illinois, this 8th day of October, 19386,



