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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

Robert @. Corwin, Referee

PARTIES TO DISPUTE:

BROTHERHOO0D OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYEES

THE NEW YORK CENTRAL RAILROAD COMPANY

DISPUTE.—

“Claim that the Sunday operation at the Transfer and Freight Station,
Utica, New York, is not necessary to, or 2 necessaly part of, the continuous
operation of the carrier as defined in Paragraph ‘C’ of Rule 32 of the
Agreement between the parties involved in this dispnte; that all employees
regularly assigned or required to work Sunday, June 29rd, 1935, or any
Sunday thereafter, should be compensated at the rate of time and one-half
for all Sunday work performed; that the carrier violated Rule 33 of the
said Agreement by requiring employees regularly assigued to work Sundays
to lay off one day per week, other than Sunday, and that such employees
should also be compensated at the rate of straight time for each day thus
required to lay off.”

FINDINGS.~—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that:

The Currier and the Employees involved in this dispute are respectively
Carrier and employees within the meaning of the Railway Labor Act, as ap-
proved June 21, 1934.

This Division of the Adjustment Board bas jurisdiction over the dispute
involved herein.

The parties to said dispute were given due notice of hearing thereon.

As a result of a deadlock, Robert G. Corwin was appointed as Referee to sit
with the Division as a member thereof.

The c¢laim made in this case is in behalf of employees regularly assigned or
required to work Sunday, June 23. 1933, and on Sundays thereafter at the
Utica Transfer and freight station at time and one-half for such service and
for straight pay for weeck days on which such of said employees as were
regularly assigned were required to lay off. The rules involved are numbered
32 and 83 in the agreement between the carrier and the Brotherhood of Railway
and Steamship Clerks., Freight Handlers, Express and Station Employees, effec-
tive September 1, 1922, and revised April 1, 1923, which were in operation
during and after June. 1835 The pertinent part of Rule 32 provides that:

“Work performed on Sundays * * x ghall be paid for at the rate of
time and one-half, except thai employees necessary to the continuous
operation of the carrier and who are regularly ascigned to such service
will be assigned one regular day off duty in seven, Sunday, if possible,
and if required to work on such regularly assigned seventh day off duty
will be paid at the rate of time and one-half time; when such assigned
day off duty is not Sunday, work on Sunday will be paid for at straight
time.”

Tt may be said in passing that this is one of the standard rules inciuded in
the schedules of almost all railways and tbe Clerks, and some other labor
organizations. Ifs meaning and application, to guch extent as they are in-
volved herein, we leave until later.

It is difficult to determine from the statements and arguments submitted
just what Kind or kinds of employees are juvolved in the elaim. Much of the
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argument has been directed to a discussion of the earrier’s liability arising
out of the question as to whether the employees’ Sunday services were noces-
sary to its continuous operation. But it must be observed that the exception
to the general provision of the rule applies only to those who are regularly
assigned to continuous service of the nature involved.

Is there any issue as to regular assignnient in the dispute? If not, we have
no desire to injeet it. Careful study of the docket, however, convinces us
that we cannot avoid it.

The terms “regularly assigned” and “regular assignments” have well ¢stab-
lished meanings in the vernacular of railroad men. An employee may have
a regular assignment or work irregularly under the rules. A regular assign-
ment under the schedule before us must have a fixed starting time, If the
employee reports for work and is not used he is entitfled to compensation.
The assignment covers a designated course of duty and is the properiy of its
possessor, subject to and protected by seniority rules. It has frequently
been held that it must be definite and certain and the word “regular” implies
as much., The particular work is assigued by builetin, ete.

Now it is a matter of which we must take notice that freight handlers do
not ordinarily enjoy regular assignments. They are hourly paid men and
work according to their seniority when they report and work is available.
Evidenily, sueh men were engaged in the operation under consideration and
they can be included in that part of the elaim mentioning cinployees required
to work on Sundays. The claim itself refers fo some employees rezularly
assigned to work on Sunday and regnired to lay off one day a week. In the
employees’ statement of faets this scentence appears: “Such of these enn-
ployees as were regularly assigned to work Sundays were assigned one day
off in seven.,” This would imply that some were regularly assigned and others
not. The earrier quite definitely states: “The employees necessary to the
continuous operation of the carrier are regularly assigned with one day off
eiach week,” ete., and its printed argnment is based on that premise. But in
the same breath it says that they are “covered by class two of the Agreement,
which includes truckers, not guaranteed six days’ work per week.” The same
appears in the exhibit aftached to the printed brief which adds that they
are not even entitled fo an eight-hour day after entering service,

The rule itself recognizes that the exception extends only to men who are
asgigned a six-day, for it provides they must be awarded a day off. Al
these benefits of regular assignments do not flow to members of the freight
haundlers gangs, who were used according to the carrier and declined the pay-
ment of the penalty which, we take it} they are now seeking. It might be
argued that the very reason that the rule does not embrace them in its excep-
tion is heeanse they don’t enjoy regular work and have little assmrance in the
way of guarantees. Dt it is nnuecessary to do so as the rule is perfectly
clear. Such unassigned men, by its plain provisions are entitled to time and
one-half for Sunday service, based on the rules affecting their hours.

If all the employees were of this classifleation it wonld be futile to pursue
our findings any further. They would not he enfifled to any benefit under
Rule 33, which provides that “Employees will not be reguired fo suspeud work
during assigned hours for the purpose of absorbing overtime,” for the simple
reason that they have no assigned honrs.

Dut if regunlarly assigned men were used. there is sill another matter which
we must take inte consideration before the guestion of necessity for con-
tinuous operation affects their rights. They mmust be regularly assipned to
such servies as the carrvier has included in its decizsion to install as necessary
to its confinnous operation. The record is silent as to the nature of the
aggignments of the men employed, but we suppose we are justified in stating
that if they did not regularly cover just sueh serviee they too would be en-
fitled to penal overtime, if their regularly assigned assisnments ineluded
another character of work.

This brings us to the final element which we asgume exists,. Was the work
at the Utica Transfer of such a character that it was necessary to the con-
tinnous operation of the carrier within the meaning which shonld be ascribed
to the rule?

In a certain sense it might be said that any and all work regnired of em-
plovees is necessary te the continuwous operation of the carrier in its service
to the publie. The company serves none but the public in its operation ag a
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common carrier and the omission frem the rule of the words “in its service
to the public” is of uo apparent conseguence in its construetion. It is sense-
less to suppese that it would ever delegate work to any employee if it con-
sidered his efforts unuecessary. So it might be coniended, as it may have
been, that any service rendered the public on Sundays was necessary or it
wouldn't have been undertaken. Such an interpretation of the rule would
render it meaningiess and encourage such action as it was ostensibly en-
acted to avert. Obviously, the parties in negotiating it must have meant
that there was some Sunday work which was necessary and some which was
not. We are called upon to decide inio which category the Sunday iransfer
work at Utica must fall.

The framing of the rule in its final form was the result of years of nego-
tiation. Labor had sought a six-day week with limited hours and a full day
of rest, to be Sunday, if possible, und the National Railway Administration
and the United States Railroad Labor Board were usually sympathetic to
such suggestions. But it was plain that the public taste and need for Sunday
trangportation must continue to be satisfied. There were, on the other hand,
certain sorts of service to which the patrons of the carrier were unaceustomed
and which they were not entitied to demand. One of these, to come directly
to the point, was the transfer of L. C. L. shipments on the Sabbath Day.
While at times this was so handled on a time and one-half basis on the New
York Central and other railways, such was not the usual practice nor could
they be required to engage in it under the terms of the uniform billy of Jading.

Prior to June 17, 1935, stations for transfer of freight were operated sepa-
rately at West Albany and Utica on a regniar six-day basis. These stations
were then eonsolidated, and new facilities were installed at Utica at a con-
siderable cost. The carrier decided, without agreement with the employees, to
break the L. C. L. westbound freight at Utica and work it there regularty for
the first time on Sundays. Since then, as to such freight, there has been a
seven-day operation. The men who had previously been paid time and one-
half for identical work werc (hereafter allowed straight time, the ecarrier
declaring the movement necessary to its continuons operation. Its action was
promptly protested. The assistant general manager responded that it was
taken *“to hold business on the line.” In the carrier's position and argument
it is stated that the management was advised by its WU'raflic Department that
the public demanded such service comparable to that of other roads; that
after the expenditures mentioned, it provided additional fast schedule train
service to expedite the mwovement of New York and New lingland freight,
connections being established with through trains at De Witt and Gardenville
to meet the aforesaid demand.

The Brotherhood does not ask that the transfer be eliminated but, claiming
that it was not nccessary to the continuous operation of the earrier as the
rule centemplated, that those regularly assighed to the work or required to do
it be paid in conformity to the general rule. The carrier states that no inter-
pretation of the rule is indieated, but forthwich files a lengthy brief devoted
to that purpose. Manifestly, we must determine whether the work was
necessary for continuous operation. By its argument the carrier concedes that
the word *“‘necessary” is susceptible of various definitions, and it cites court
decisions to the effect that it need not be construed as meaning indispensable
or absolutely necessary.

The rule was adopted verbatim from Decision 1621 of the T. 8. Railroad
Labor Board. It was like that earlicr provided for the Signalmen. Such being
the case, it is proper to look into the suggestions of the Labor Board for the
definition which its acceptance would imply. The Board in that and other de-
cisions treated the word “necessary” as indispensable, absolutely essential,
and abszolutely necessary. DBoth the New York Central and the Brotherhood of
Lailway and Steamship Clerks, Freight Handlers, Express and Station Em-
ployeces were parties to the case which resulted in Decision 1621,

This interpretation has been followed in effeet by awards of arbitration
in four different submissions, in one of which, known as the Granton Transfer
Ca=ze, U, 8, Mediation. Board G(-248 Arb., award dated February 10, 1931, the
present parties were opposed. In each of these the transfer of freight was
involved, in some at final and others at intermediate terminals, a eirecumstance
which cannot, a8 we see it, control the principle. The facts were substantially
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similar to those before us. All were bitterly contested and exhaustively
a;'lgued.1 In each of thesc arbitrations the claims of the employees were
allowed.

In conflict with these authorities the carrier cites a later award rendered
by the Board of Arbitration, U. 8. Mediation Board GC-755 Arb., in a dispute
arising on the N. C. & St. I. Railway. The majority of the Board there, after
noting the foregoing awards, made no considerable effort to distinguish them,
in reaching its decision.

As between these eases we are inclined to follow the former, not only because
they coustitute the weight of authority, but because they seem to be better
considered and based on better reasoning, An effort is made to show that
they differ from the instant dispute in that their findings were induced by an
emphagsis placed on the carriet’s struggle to meet competition, whereas here
it is said that schedules were re-arranged, additional service supplied, new
business securcd, etc. But it is fair to infer that those elements also existed
in every instance.

In arguing their cases to the Labor Board the earriers maintained that
they should not be penalized unless the Sunday business might be curtailed
nor when the work could not be aveided. That, we think, perhaps presents
a proper solution of our problem. There are certain services which railways
have rendered so long that they have become practically indispensable. The
men necessary to furnish such service, ticket agents, announcers, ete., may
he employed with impunity under the rule. There are other scrvices, like the
handling of this freight, which can be deferred and performed on Monday without
violating any obligation owed the public. If to meet competition the earrier
elects to render better service it may do so, paying the price that its com-
petitors mmust meet nnder the self same rule, Teo quote from the decisions
referred to, such for imstance as the well chosen wording appearing on page
thirty-eight of the record, would lend strength to our conciusion. We con-
sider the cases precedents which we should not overrule unless we belicve
them manifestly erroneocus.

It was urged that the business of railroading mustn’t become static and
that what was not necessary in the horse and buggy days may be most neces-
sary now, This is unquestionably correct, but it can never justify an unae-
cepted modifieation of a rule nor a disregard of interpretations given the
rule under the ordinary processes of the law. The remedy, if parties can’t
agree, lies elsewhere,

If the claimants were regulariy assigned to Sunday work not necessary
in the continnons opcration of the carrier and to such continuous service,
but. at the same time were regularly assigned another day of rest, their redress
cannot, in our opinion, be extended to compensation under Rule 33 for services
not rendered on the day of their relief, such day not being included in their
assignment.

AWARD

(laim allowed for additional half time for Sunday work and denied for
day assigned off duty. Time to be computed on the basgis of the rules govern-
ing overtime pay for regularly assigned and hourly paid men, as applicable.

NATIONAT. RAILROAD ADJUSTMENT BOARD,
By Order of Third Division.
Attest: H, A. JoHNSON,
Secretary.

Dated at Chicago, T11., this 9th day of October 1936.
DISSENT

The claim in this dispute, though including an allegation that Rule 33 relat-
ing to suspension of work during assigned hours for the purpose of absorbing
overtime was involved, was based primarily en an alleged violation of Rule
32 (¢), the Sunday and holiday rule, which provides for pay at the rate of
time and one-half thereon, “except that employes necessary to the continuous
operation of the carrier and who are regularly assigned to such service will be
assigned one regular day off duty in seven, Sunday if pessible, and if required
to work on such regularly assigned seventh day off daty will be paid at the
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rate of timne and one-hglf time ; when such such assigned day off duty is not Sun-
day, work on Sunday will be baid for at straight-time rate.”

The carrier showed that the public demanded of the railroad’s traffic depart-
ment such service on their less-than-carload freight as required the provision
of additional train service and of necessary improvements at the Utieca Transfer
Station at an expenditure of $96,000.00, which admitted the movement of such
transfer freight from New York and New England points on fast scheduled
trains connecting with through trains at De Witt and Gardenville, therchy meet-
ing the public demand : thereupon the Utiea Transfer Station had been placed
in daily eperation including Sunday and holidays and the cmployees who were
regularly assigned to the operation of this transfer were given one regular day
off duty in seven, Sunday if possible.

This operation of the trausfer as one element of the service provided to
meet the public demand was neeessary for the coutinuoug operation of the
carrier. It was shown that unless the transfer was thus operated there would
have been a delay of 24 hours on the westhound freight, which included that
for which the additional train service and transfer facilities were furnished,

The Sunday and Holiday Raule, having the same wording as Rule 32 (e),
was first promulgated for this class of employes included in this dispute in a
decision, No. 1621, February 28, 1923, by the United States Railvoad Labor
Board in which the following statement relating to this rule was made;

“The Sunday and holiday rule herein promuigated is similar fo that
recently handed down in favor of the signaimen. It simply recognizes the
Justice of the principle that cvery employee is entitled to one day off duty
in seven, In practice, that day will and should ordinarily be Sunday, but
work necessary to the continuous operation of the carrier in its service fo
the public may be done on Sunday without the payment of punitive over.
time by the carrier's assignment of some other day of rest to those en-
gaged in such indispensable Sunday work. In such circnmstances as an
cmpioyee is required to work on his regularly assigned day off duty he
will receive time and one-half, This rule is desighed to guarantee to the
employee o far as possible one day of rest in seven without undue eXpense
or inconvenience to the carrier, It recognizes the rights and necessities
of the carrier, the employee, and the public.,” [Italics ours. ]

The record in this ease conelusively shows that employees engaged on this
transfer work at Utiea were regularly assigned; they woere first so designated
in the statement of claim, and ex parte submission by the employees, in these
words :

“Claim * * * that all employecs regularly assigned or required to
work Sunday, June 23rd, 1935, or any Sunday thereafter, should be com-
ltensated at the rate of time and one half for all Sunday work Derformed;
*oo® @Y ITialies ours.]

This was supplemented by the employees’ statement of facts in these words:

“E * % Spceh of these employees as were regularly assigned to work
Sundays were assigned one day off duty in seven, other than Sunday.”
[Italics ours.)

The above statements by the emplovees were confirmed by the position of
the carrier which stated:

R Y £ 7 necessary to operate this transfer for the continuons
operation of the carrier. and the employes who are regularly assigned to
such sorvice are assigned one regulur day off duty in seven, Sunday if
nossible.™”

The statement of the Labor Board in promulgating this rule plainly indi-
cated that for thiz elass of employecs there was some service necessary to
the eontinnous operation of the carrier and by their statement they expanded
the reguircment that “empiovecs necessary to the confinunous operation of the
carrier” under the provisions of this rile wonld be “in its service to the pubtic.”
The rule therefure specified in its exception. which admirted of pro rata pay on
Sundays, but two requirements, viz: (a) that empiovees should bhe necessary to
the continuons operation of the carrier, aud (b) that they be regularly assigned
to such service. The record in this cage leaves no doubt that the employees
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were regularly assigned to the service at this transfer station. The award
dwells on that feature by saying: “The record is silent as to the nature of the
assigninents of the men employed, but we suppose we are Justified in stating
that if they did not regularly cover just such serviece they, too, would be en-
titled to penal overtime, if their regularly assigned assignments included an-
other character of work,” but proceeded to award additional one-half time
pay for Sunday work to regularly assigned men as well as to hourly paid men,

That finding is to ignore the avowed purpose and the exhibited record of the
institution of the service to the public which was provided, and the assignment
regulurly of employees at the Utiea Transfer Station, all according to the
Sunday and holiday rule which only permitted the carrier under its agreement
with the employees to thus arrange its working foree to permit of this con-
tinuous operation without doing violence to the intent of the agreement and the
purpose of the rule to provide a Sunday day of rest except as respected those
employces necessary to continmtons operation of the carrier thus regularly as-
signed, as exhibited by the record in this cuse.

The award, in respect to the work at the Utiea Transfor being of a character
necessary to the continuous operation of the carrier in its service to the publie,
admits that in the negotiation of this rule it mmst be meant that there was some
Sunday work which was necessary and some which was not, It then further
relies upon a general conclusion not of record that transfer of less-than-carload
shipments on the Sabbath Day is a sort of serviee to which patrons of the
carrier were unaccustomed and which they were not entitled to demand. It
further follows awards rendered by Boards of Arbitration in four ciases quoted
in the file; the record in the instant dispute clearly shows the circumstances
as to revision and extension of train schedules, additional service supplied,
new business secured, ete., was essentially different from the showing of the
circumstances in the four cases covered by the former awards, notwithstanding
which the instant award states that “it is fair to infer that the elements also
cxisted in every ingstance.”

The record in the file covering those four former awards confained no
adequate description of the situations and the conditions relating to the cir-
cumstances presented in those disputes which would admit of such inference
as there stated that the combined elements of additional train service, new
transfer facilities, and regular assignment of employces therein existed in
any of the previous cases,

It is evident thaf the assumption that patrons of the earrier must be
accustomed to certain character of service in order to ecause it to be elassed
as necessary to the continuous operation of the carrier. and that the transfer
of less-than-earload shipments on the Sabbath Day is not service of that
character, and that the inadequacy of the record of circumstances in the four
former awards relied upon to show correct analogy with the ecirctumstances
of the instant dispute, provide an unsound foundation for an award which
declares the service in the instant case to be not necessary to the continuous
operation of the carrier.

The award is in error in its statement that “there are other services, like
the handling of this freight which can be deferred and performed on Monday
without violating any obligation owed the public.” The suggestion from an
Adjustment Board whose jurisdiction is limited to interpretation of contracts
that a carrier shonld sispend or delay its service in order that an award
emanating from the Board may have some basis of support is an erratie
gratuitons finding without binding requirement and indicative of the falluey
leading to the award. If general statement as to the virtue of the need fer
handling freight on Sunday was Justified it should at least have heen taken
from the record, in which event some consideration shonld have heen ziven
to the award by the Board of Arbitration on the N. C. & St. L. Ry. which was
before the Division and deflnitely upheld the handiing of less-than-earload
freight on Sunday as a service necessary to the continuous operation of the
carrier and within the provisions of the rule here involved; in faet, nothing
in the record covering the fonr awards relied upon gives support to the finding
that the handling of less-than-carload freight can be deferred from Sunday
antil Monday or that it was not necessary to the confinuonsg operation of the
earrier under circumstances of record in the ingtant dispute.

To establish that service necessary to the continnous operation of the carrier
is that only to which patrons had been acenstomed, and to say that the transfer
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of less-than-carload shipments on the Sabbath Day was service to which patrens
were not accustomed and therefore not entitled to demanpd, and fo suggest
that the handiing of freight arriving at a transfor station on Sunday Dbe
deferred until Monday is not only to place unwarranted limitation upou the
rules of the agrecment that apply, but is to establish a standard for manage-
ment and operation of the railway in respect to suspension or delay of service
wholly unwarranted by a board without the authority or the competency to
make such findings.
(g} C. C. Coox.
The undersigned concur in the above dissent:

(s) A. H. JoNEs.

(s) . R. H. ALLISON.

(8) Geo. H. DUGAN.

(s} L. O. MURDOCK.



