Award Number 315
Docket Number TE-313

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

Robert G. Corwin, Referee

PARTIES TO DISPUTE:
THE ORDER OF RAILROAD TELEGRAPHERS
THE NASHVILLE, CHATTANOOGA & ST. LOUIS RAILWAY

DISPUTE.—

“Claim of the General Committee of The Order of Railroad Telegra-
phers on the Nashville, Chattancoga, and St. Louis Railway, that the
montily guarantee paid the joint agent at Stevenson, Alabama, for
handling the business of the Railway LExpress Agency originating and
destined his station and for handling the transfer of express bnginess of
the Railway Hxpress Ageney from the Nashville, Chattancoga, and St
Louis Railway to the Southern Railway at that point, which guarantee
was arbitrarily reduced from $25.00 to $7.50 a month March 1st, 1933, be
restored retroactively to that date and the ineumbent, W, Ii, Barry, reim-
bursed for the monetary loss sustained by him through this reduction,”

FINDINGS.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that: ’

The carrier and the employee involved in this dispute are respectively car-
rier aud employee within the meaning of the Railway Labor Act, as approved
June 21, 1934,

This Division of the Adjustment Board has Jurisdiction over the dispute
involved herein.

The parties to said dispute were given due notice of hearing thereon.

As a result of a deadlock, Robert G. Corwin was appointed as Referee to
sit with the Division as a member thereof.

W. B. Barry was appointed joint agent of the Nashville, Chattanooga & St.
Louis and the Southern Railways at Stevenson, Alabama, July 15, 1930, displac-
ing the former oceupant of that position. The rate per hour paid him under
the wage scale of the former carrier effective January 1, 19268, was 72 cents.
In afidition to this compensation he was paid commissions of 10 percent for
handling express shipments by the Southeastern Express Company and Rail-
way Express Agency. His elaim against the N. O. & St L. Railway is for a
diffcrence between the commissions actually paid him after March 1, 1933, by
the latfer Ageney and a minimum guarantee of $25.00 a month, which he says
existed at the time of his appointment.

In 1908 a ticket clerk named Potts was employed at Stevenson by the South-
ern Express Company to handle and transfer its express with a guarantee
that the minimum commissions which he was to reeceive would not be less
than %25 a month. In April 1917 the express company established a general
minimum guarantced commission of $7.50 a month where railroad agents also
served as express agents. The transfer of the express was abolished in 1921,
but Potts continned to receive his allowance until November 20, 1924, when
the work was turned over to the Railway Station Agent. Tn the meantime
Southern Express Company had been taken over and opcrated, for a time, by
the United States Railroad Administration and had later become the Ameriean
Railway HExpress Company. Successive agents, the claimant being the last,
have continued to handle the express and there Is no evidenee that the mini-
mum rate was ever changed. In the absence thercof we must assume that
when the work was transferred from the clerk to the agent it earricd with it
all the terms and conditions wpon which it had been previously performed.

It is stated that after 1924, for some time at least, the monthly commissions
exceeded $25. During four months in 1928 and 1930 the ecarrier eclaims that
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the then agent doing it was paid and accepted legs. Thig alone, of course,
could not have the effect of changing the rate. When Barry was appointed
it is not shown that he knew of a $25 minimum. In faet, he remitted his
collections in August after his appointment in July without dedueting such
a4 minimum, the ecommissions amounting to less. The Railway Express Agency,
which had then succeeded the former Express Company, sent him a eredit
memorandum and its check notifying him that he should observe a $23.00
minimum. In the absence of any evidence on the part of the carrier to the
contrary, except failure of Dillingham to collect, we think that thiz fact is
sufficient to show that no reduction had been negotiated by the agents or
their representatives and the Railway and the Agency., This conclusion is
further strengthened by the conduct of the Agency in 1933. After asking
the railway if it had any objection to the Ageney's securing a reduction, the
Iatter sent a representative to Barry to see if he would agree to it. It only
obtained his refusal and a request to take the matter up with the Chairman
of the Order of Railroad Telegraphers. This the officer of the Express Agency
agreed to do, but nothing was heard from him or the Agency until Barry
received a letter from the Superintendent of the Ageuncy advising him that
hig “minimum allowanece of $25 for handling express at Stevenson, Alabama,
will be reduced to $7.50 per month.”

The Agency now claims that there was an error in paying the allowance.
Its acts certainly would not indicate it. If a reditction in the rate of pay
had been lawfully negotiated the Agency and the Railway would certainly
have known of it and be able to tender some proot to support that position.
While Barry was not advised of the extent of the guarantee he is entitled to
whatever it was.

Under the former awards of this Division relied upon by the employees,
the N. C. & 8t. L. Railway must protect Barry from any loss until the rate iz
readjusted by agreement. If the Apency had kept its promise to setile the
matter with Barry’s representatives, the case would hot now be before us.
While some rearrangement shonld possibly have been made, it was up t¢ the
Ageney to secure it in the proper way, and this it failed to do. We can only
conclude that an established rate was changed in violation of the terms of
the employces’ eontract and that the Railway must collect from the Agency
and reimburse Barry for any loss he has suffered in not maintaining the
established guarantee formerly observed.

AWARD

The N. C. & St. L. Railway shall recover the amount of the claim from
Railway Express Agency for the benefit of claimant, or pay the same to him.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division
Attest: H. A. JoHENSON
Secretary

Dated at Chicago, Illinois, this 12th day of October, 1938,
DISSENT
Award 315 Docket TE-313

I dissent from the award in this case on the following grounds:

1. That the findings do not support the award.

2, That the findings are in many respects erroneous and are principally
devoted to an ex parte conviction of the Railway Express Agency, not a party
to the case and not heard as to the sccusations forming the bases for its
castigation, by the Referee.

3. That the findings largely ignore the record in the case and in the last
analysis the award is made to rest upon former awards of this division involving
other railways under conditions and rules not present in the instant case.

4. The award is not respensive to the claim: it extends beyond the scope
of the claim and seeks through the respondent railway to punish the Railway
Express Agency, not a party to the case and not afforded an opporfunity to
be heard in its defense,
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The findings do not support the award in that they fail to show any reason
why the respondent railway shounld be called upon to act as a collecting agency
for the claimant and, upon the failure of that effort, shall itself sufier penalty
in the amount it fails to collect. No rule or rules are cited to show that
such a requireinent ig Justly imposed or that the railway had any duty to
proteet the agent against the reduction of a guarantee, if sueh a guarantee
was in effect and if such a reduction was in faet made. On the contrary,
the findings state that in April 1917 the Express Company established a monthly
commission guarantee of $7.50 where railroad agents also served as ETPTESS
agents. The claimant Barry was and is the vailroad agent also serving as
express agent. If the established guaranteed commission wag 8750 under
such circumstances, Barry had no right reasonably to eXpect any different or
greater gunarantee,

Petitioners cited the following articles of the Agreement existing between
the parties and charged that the respondent carrier violated the same ;

“ArtierE XIX. All positions held by employes specified in Article 1 of
this agreement shall be listed, showing locations, classitications, and rate
of pay, which shall be part of this agreement, (See wage scale, pages 15
to 25, inclusive.)

“AxTIiCLE III. (a2) The entering of emploves in the positions ocenpied
in the service or changing their classifieation or work shall not, except
by mutual agreement betwecn the committee and the management, operate
fo establish a less favorable rate of pay or conditions of employment than
is herein provided.

“ARTIOLIE-—Just following the wage scale of the Agreement.—These rates
shall become effective December 1, 1927, and shall continue in effeet until
Becember 1, 1928, withont change, and thercafter until changed as provided
herein or nnder the provisions of the Railway Labor Act.”

The findings ignore completely the allegation of a violation of these Articles
of the agreement, upon which petitioners relied to support their claim, and I
submit that unless we find, where a violation of dgreement is specifically
charged, that such violation did occur there ig no sound basis upon which an
award may rest sustaining the petitioners,

We may be indignant at the actions of the respondent or, ag would appear
in this ease, at the actions of a third party, but a mere exXpression of indigna-
tion, however justly aroused, is not sufficient grounds upon which to vest a
indicial determination of the issnes.

The findings are erroneous in that they ignore completely the statement of
the claim which is for retroactive restoration of a §25 monthly guarantee
alleged to have been in effect “for handling the business of the Railway Iix-
Dress Agency originating and destined his station, and for handling the transfer
of the express bnsiness of the Railway Express Agency from the N. C. & St. L.
Railway to the Southern Railway at that point,” Stevenson, Ala, The monthly
guarantee was established in 1909. The transfer, as stated in the findings, was
disecontinued in 1921. But it is stated in the record that Clerk Potts, the indi-
vidual with whom the arrangement was originaily made, continued to receive
the $25 until the express company releved him as it agent in 1924, But in
1917 the express company (predecessor in the business to the Railway Express
Agency) established a monthly commission guarantee of §7.50 where railroad
agents acted in the same capacity for it. There is nothing in the record to
snggest that any agent of the Railway Company acting in the dual capacity of
railroad and express agent at this station ever expeeted or songht to retain
a monthly guarantee of $25 prior to the instructions issued to Agent Barry
by the Auditor of the Railway Express Ageney.

Agent Barry succeeded to the Agency at Stevenson on July 15, 1930. Tn
making his remittances of eXpress funds for the month of Angust 1930, the
first full month that he occupied the position and when his actions showld have
reflected hig understanding with respect to the express commigsion, he deducted
ten percent amounting to §21.25. Thereupon, the auditor for the express agency
sent Agent Barry a eredit memorandum for $3.75, directing him thereafter to
observe a $25 minimum. The respondent in this case states that the anditor’'s
lIetter was written in error and that no proper hasis existed for giving suelh
directions to the agent, and that the action of the superintendent of the
Express Company in March 1033 directing the agent thercafter to observe a
$7.50 minimum iustead of $25 was 3 correction of the error, That the action
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of the auditor was in error is plainly borne ount by the petitioners' statement
of hig claim. They ask that elnimant Barry be paid $25 per month as a mini-
muim when his ten percent commissions de not amount to that sum for handling
express originating at and destined to his gtation, and for handiing the transfer
of express business of the Railway Bapress Agency from N. C. & St. L. to
Southern Railwaey, recognizing that the payment of $25 was to cover the
handling of transfer as well as commissions; whereas, there is no traunsfer
of express business at Stevenson, Ala., and has not been since May 1921,

The Referee finds in one place that “When Barry was appointed it is not
shown that he knew of a $25 minimum.” In another place that *¥While Barry
was not advised of the extent of the guarantee, he is entifled to whatever it
was” He also finds that the express company in April 1917 established a
general minimum commission of $7.50 per month where raiiroad agenis also
corved as express agenis. The fact that the express company in 1909 entered
into an arrangement with an individual to pay him a certain minimum sam
each month for handling the express business at his station and for handling
the trapsfer between the trains of the two carriers using the same, and that it
continued to pay that jndividual the smmount that it had promised to pay him
as long as he performed the duties of agent for if, certainly does not vitiate the
established minimim monthly guarantee for another class of employees for
performing a paut of the service embraced within that formerly rendered for
a1 hipher compensation. As the Referee has found, the Claimant Barry, when
he acqouired the position of Agent at Sievenson through displacement on July
15, 1030, did not have any expectation of receiving compensation from the
Nailway Fxpress Agency in excess of commissions of ten percent with a
monthiy guarantee of $7.50. Therefore, he has sutfered no injury.

The Leferee states that the carrier claims Barry's predecessor accepted less
than $25 monthly dnring four mohths in 1928 and 1930 when the commigsions
at ten percent did not cqual that amount, which may imply that the figures
supplied by the carrier are of doubtful value without other corroboration. On
this point it may be significant that the petitioners in their reply to the carrier’s
submission quoted the fizures from the carrier’s submission for the months$
roferred to and teok no exception te them On the other hand, fhere is left
no room for inference of doubt of the probative valne attached by the referee;
to the statement over the signatnre of the general chairman of what transpired
hetween the route agent of the Tailway Hxpress Agency and Agent Barry, when
the former visited him (Barry), allegedly, for the purpose of securing his
consent to a reduetion in the %25 minimum. And the Referee says that this.
officer -(route agent) promised Agent Barry that the matter would be taken:
up with the chajirman of the Order of Railroad Telegraphers.

The Railway EXpress Agency was not made a party to thig case and was not
called to appear before the Board. It was not afforded an opportunity to deny
the nllegations or to explain its handling of this matter, and yet the Referee
makes the ex parte finding that its action wounld not indicate that there was any
error in paring Agent Barry a minimum of $25 for a period of thirty-one
months.

Tailing to find that there was, as charged by the petitioners, a viplation of,
cortain rules of the agreement, what iz relied upon to support the award? Jir
vestg upon “former awards of thiz division rolied upon by the cmployvees.”
ohe petitioners in their euhmission before this Poard made po reference to any
previous awards of this division. In presentation of the case to the Referee
hy members of the Aivision, certain awards of the divigion were cifed: Award
121 Docket THE-141. Award 218 Docket TE-226, Award 207 Docket TE-271, and
Award 298 Docket TR-247. The last named award dealt only with the juris-
diction of the Third Division of the National Railroad Adjustment Board over the
Aispute submitted, and T assume therefore that the Tteferee does not refer to that
award in his findings in the instant case. The other three awards dealt with claims
in which the Order of TMailroad Telegraphers appeared as pefitioners against
thyee Tailronds other than the Tespondent in the instant ease. The bases for the
c¢laims in thoze cases differ from the basis for the claim in the instant cage.
In all of those cases there was cited by the petitioners, amens other riles of
the agzreements hetween petitioners and the respondent earriers, a rule reading
substantially as does Article XXIIT of the Agreement between the petitioners
and the carrier in the instant case. Article WXTIT reads ag follows!:
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“ArTicLE XXIII
“gXPRESS AND TELEGRAPH COMMISSIONS

“When Express or Western Union Commissions are discontinued or cre-
ated ag any office, thereby reducing or increasing the average monthly com-
pensation paid to any position, prompt adjustment of the salary affected
will be made conforming to rates for similar positions.”

_ In award 181 Docket TH-141 a rule of the same import and similar if not
identical in language appeared in the agreement between the parties as Article
XIV (1). Jt is quoted in the award by Referee Spencer and relied upon in
sustaining the claim. In Award 218 Docket TE-226 a similar rule appeared
as Article 11 {(b) and it is gquoted in the award by Referee Garrison and relied
vpon by him as one basis for sustaining the eclaim. In Award 207 Docket
TE-271 the Referee does not quote the rule, but he refers to the agreement
existing between the parties, and that he relates his award to the rule is evi-
denced by the following langunage appearing on page three of the award:

“It would appear to be a highly technieal argument that abolition of com-
missions which is the equivalent of a reduction of 100 percent would re-
guire a revision of the wage rates; whereas, a reduction of ninety percent,
seveniy-five percent, fifty percent, or any other material amount would not
require such revision.”

In the instaut case petitioners not only do not rely on Article XXIII of the
agrecment between the parties, but, at the hearing before this Division, in
responge to a question addressed to the General Chairman by the writer, “Is
Article XXIIT of the agreement involved in any way in this case? he answered,
“No, sir; it isn't.”

I therefore submit that by the findings in this case the record is cast aside
and the only basis shown for the award as rendeved is former awards of the
division which presented different circumstances in which the petitioners relied
upon o rule not here involved.

The award excecds the claim in that it goes heyvond the scope of the claim.
The ¢laim requests that a minimum gnarantee, alleged to have existed, of $25
¢ mueibh for haud!ing the business of the express agency originating at and
destined to this station and for handiing the transfer of express belween the
trains of the two cnrriers using the station be restored retroactively, whereas
the award does not direct the restoration of the minimum alleged to have
axisted, as payment for services for which it is claimed (a part of which gervice
it is admitted the claimant does not now and never has performed), but directs
the respondent carrier to collect from a third party, not a party to the case,
the amount involved in the claim and pay the same to the claimant, or, failing
in that effort, to make good itself.

There algo exists in the mind of the writer a question az to whether the
procedure in the appointment of the honorable referee in thiz and fourteen other
cages fnlfilled the requirements of the Act under which this Board functions.
It would seem to fellow that if it did not, then tkis award and all other awards
hy such Referee are null and void. Section Three Tirst (1) of the Railway

\,:‘-])U-I‘ Act ag amended June 21, 1934, provides:

“«Upon failure of a division to agree upon an award beeanse of a dead-
lock or inability to secure a majority vote of the division moembers, as
provided in paragraph (n) of thiz Seetion, then sueh division shall forth-
with agree upon and select a neutral person, to be known as ‘referee,’
to sit with the division ag a member thereof and make an award. Should
the division fail to agree upon and select a referec within ten days of
the date of the deadlock or inability to secure a majority vote, then the
divigion, or any member thereof, or the parties or either party to the
dispute may certify that fact to the Mediation Board, which Board shall,
within ten days from the dafe of receiving such certificate, selcct and
name the referce to sit with the division as a member thereof and make
an award. The Mediation Board shall be bound by the same provisions
in the appointment of these neutral referees as are provided elscwhere
in this Act for the appointment of arbitrators and shall fix and pay the
compensation of such referces,”

28443-—vol, II—38——5
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The gquestion that causes the writer concern is whether, in the absence of
any effort by a division to select a npeutral persom, the requirements of this
portion of the Act may be said to be complied with,

The Mediation Board, in whom the appointing power rests, if the division
ghall fail in its effort to select a referee, has inken the position in an official
communication to the Board that the law does require that the division make
an effort to select a neutral person to act as referee in the event of a deadlock.

The circumstances attending the appointment of the honorable treferee
in the instant case are these: The Third Division was unable to reach an
award in fifteen cases before it. 'These cases were deadloeked by action of
the Division on August 13, 1936.

On August 14, without making any effort to select a referee, the Division,
by action previcously taken, recessed for a period extending through September
4. The Thivrd Division was therefore in recess during pine days of the ten-
day period following the deadlocking of the group of cases referred to.

On August 24, 1936, five members of the Third Division addressed a letter
to the Secretary of the National Mediation Roard in which they said in part:

“The undersigned Members of the Third Division, National Railroad
Adjustment Board, hereby officially certify to the National Mediation Board
that the Third Division has failed Lo agree on the selection of a Referce
within the ten days provided for in Section 3, First (I.) of the Railway
TLabor Act. to sit with the Division as a Member thereof and render awards
on disputes represented by fifteen dockets which were deadlocked August
13, 1936. hecanse of the inability of the Division Members to secure a
majority vote thereon.

“phig eertification, as stated above, ix made nnder the provision of para-
gsranh (L), Section 3, Tirst, and request is hereby made that the National
Medintion Board select a Referce for the purposes indicated.

“«ar the information of your Board, we beg 1o aivise that the Third
Division is jn recess through September 4th. We trust, however, that the
Beferce will be aprointed =0 thaf we can comnience work on the above
disputes on Seplember 8th, or promptly thercafier, at which time the
Third Division will have reconvened.”

1t does not appear from the yecorgs of the Third Division that the Mediation
Board wng informed that an effort had been made by the Pivision to agree upon
and seleet a neutral person, O that it inquired whether anch effort had been
made, and certainly there was no formal adviee by the Third Division to the
Mediation Board that the members had attempted to agrec upon the selection
of a neuntral and had failed. TIndeed, such formal advice could not have heen
siven herpusge no euch effort was made, the Division being in recess for a
period of twenty-one daye heginning the day after that on which the cases were
dendlocked.

In the opinion of the writer, the above quoted provisions of the Aect cannot,
he satisfied by A nerfunetory prefense. Ip this opinion the szaid official com-
mwnieation from the National Mediation Board in this respect upholds the
above conclusion.  And if this communication of the National Mediation Board
iz correct under the law, then he submits there is properly a question whether
under the cirenmstances the appointment of the Referee in the instant case
sntisfied the requirements of the Act.

Gro. H. DUGAN,
DISSENT

1 concur with that portion of the disgenting opinion by Member Dugan which
relates specifically to the award made by the Referee in this Docket TE-313.

1 concur with that nortion of the same dissenting opinion hy Member Dugan
which relates to the legality of the appointment of Referee Robert G. Corwin
in thig case and fourteen other cases before the Third Divigion. Alse, T here
indieate purpose to ragister extended protest, as due time and circumstances
may require, addressed to the end of effecting discontinuance of the methods
lending to the selection of a Referee aceording to the procedure indicated by
the dissent in this partieular dispute.

C. C. Cooxr.



