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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

Robert &. Corwin, Referee

PARTIES TO DISPUTE;

BROTHERHOOD OF RATILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

SOUTHERKN PACIFIC COMPANY (PACIFIC LINES)

DISPUTE—

“Claim of A. H. Keegan, G. Montague, C. A. Clifford, R. Montague, O.
Odin, W. B. Thompson, L. A. Lawson, 1. . Scott, A. . Johnson, J. E. Bach-
man, Guy V. Hoopengarner, Florence Hutching, Helen Clerkin, Lula M.
Donovan, Mary . Ross, Myrtle Hengstler, Elizabeth H. Read, and Ethel
Montague, that the action of the Carrier in allowing employes of the Assist-
ant General Managers' Seniority Districts at Tl Pasgo, Texas, and Los An-
geles, California, to displace employes of the Superintendents’ Seniority
Districts at 11 Paso and Los Angeles, respectively, was in violation of rules
of the current agreement botween the Sonthern Pacific Company {Pacific
Lines) and Brotherhood of Railway and Steamship Clerks, Wreight Han-
dlers, Express and Station Employes, effective February 1, 1922, revised to
Jannary 1, 1924, and that all the above named employes of the Superin-
tendents’ Seniority Districts wlio snffered loss of enrnings and/or positions
as a result of such displacement be restored o positions from which dis-
placed and compensated for actual wage logs.”

FINDINGS.—The Third Division of the Adjustment Board, upon the whole
record awd all the evidence, finds that -

The earrier and the employees involved in this dispute are respectively earrier
and cmployees within the mea ning of the Railway Labor Act as approved June
21, 1934,

This Division of the Adjustment Board has jurisdiction over the dispute in-
volved hercin.

The parties to said dispute were given due notice of hearing thercon.

As a result of a deadlock, Robert . Corwin was appointed asg Referee to sit
with the Division as a momber thereof.

This case first comes before the Division on the guestion of its Jurisdiction,
The earrier refused to join in a joint submissiom and the claimants filed ex parte,
Before answoering to the merits, the earrier objected to the jurisdiction of the
Adjustment Roard. The dispute was pending before the Mediation Beoard on
June 21, 1934, the date when the Amended Railway Labor Act became effective,
Mediation had not been nndertaken. On the 23rd of Angust 1934, claimants dis-
missed their case before the Mediation Board, took up its settlement with the
carrier, and failing in obtaining a settlement, progressed their dispute to this
Division, The question presented involves a consideration of the efect of 2
sentence in the latter part of Section 4, First, of the Amended Aet which reqads
as follows:

“All cases referred to the Board of Mediation and unsetiled on the date
of the approval of this Act shall be handled to conclusion hy the Mediaton
Board.”

In awards 119 and 120 this Division, Judge Pant Samucl], sitting ag Referee,
held that this provision of the law was mandatory, and that a party could not
be heard here who had withdrawn his case before it had been handled to con-
clusion by the Mediation Roard. While we do not consider it necessary to
reverse those awards because of the facty in this submission, whick we shall

(88)



89

refer to later, the present Referee, who has the utmost regard for Judge
Samuell’s ability, must express his doubt of the correctness of his conclusion.

The language quoted, we take it, was used to prevent the possibility of any
party losing his rights, and is evidence of an intent which pervades €every
scetion of the Act. To further interpret its meaning we must look to other
provisions of the law if they are inconsistent therewith and give the whole such
a eonstruction as to effect the intent of the Congress. Paragraph (i) of Section
3 Jjust as plainly provides that the proper Division of the Adjustinent Boarg,
newly created, shall have jurisdiction over all disputes between empioyces and
carriers growing out of agreements cenicerning rates of pay, rules, or working
conditions, “inclnding cases pending and unadjusted on the date of approval of
the Act.” There is no exception noted of disputes pending hefore the Mediation
Board. Section 5 provides that the services of the Mediation DBoard may be
invoked in eases which are uot referabie to the Adjustment Board, and igain
no exception is expressed as to cases pending before it. To invoke the further
scervices of the Mediation Board in a dispute of this kind, whereof the Aect
divests the Board of its former Jurisdiction, might well warrant the Board in
dismissing it for that reasou. Over many disputes not involving the interpre-
tation of agreements the Act in Section 4 continues the jurisdiction of the
former Board of Mediation in the present Mediation Board., 'Chese, of course,
it must handle to a conclusion, But can we say that the law means that the
Board shall handie ecascs of which it has given jurisdiction to another tribunal
upon its effective date to an ultimate conciusion? Is a dismissal by a party or
by the Mediation DBoard for want of Jurisdiction a coneclusion so far as the
latter is econcerned and a complinnce with the Aet? 1t must be noted that
under neither the earlier nor the present law has the Mediation Board or its
predecessor the power to render a judgment.

As we understand Judge Samucil’s earlier awa rdg, he Lolds that, if the Media-
tion Board handled a case to a conelusion without that conclusion resulting in
a finul adjustment of the grievance on its merits, the claimant may then bring
the digpute to the Adjustinent Board as one pending and unadjusted at the
time the law went into effect.  In it g rgument in this docket the carrier insists
that the cases were brought to a conclusion before the Mediation Board. We
quote its langnage verbatim: “The cmployees * * *  withdrew the cases
which in fact and in law amounted to a ‘conclusion’ of the cases. ‘Conclusion’
means ‘end’ and the cases referved to are as certainly ended 28 any case can he”

Judge Samuell apparently thought that a voluntary dismissal of a case was
not a conclusion. Carrier here seems to disagree with him, and, in our opinion,
with sonie propriety. But if it admits amnd takes the position that a couviusion
was reiched, then it wouid follow that Judge Samuell’s condition recedenr has
been met and the Division would have Jurisdiciion., The earrier's position here
seems {0 be that the case is no longer pending and uwnadjusted and that the
“conclusion” is a final adjudieation of a claimant’s rights, an eod which can't
occur until the proceeding is conclnsively disposed of on its merigg.

The former awards may have also been at fauit in their fajlure 10 give weight
to a princviple of the law which hasg hec adopted by the courts from the earliest
times. The right of a purty to dismiss his action without prejudice, so long as
his adversary is not injured, hus never heen denied in any tribnual. To refuse
it, the courts have said, would encourage litigation. A phhintiff has aiwayy
been abie to dismiss an aetion at law aud file a suit in cyuity, to dismiss lLis
case in one court aud bring it in another Liaving coneurrent or proper juris-
diction.

it in the case before us we have the additional fact that the dismissal of
the action pending before the Mediation Doard was done under un agreement
between the emploves and the carrier, antedating the effective date of the Act,
The [atter had expressed jts surprise that the cases ever had been filed without
its kuowiedge and approval. It had suggesied that there was sUIL o possibiiity
of amieable adjustment between the parties themselves, and when this prospect
wias advanced the General Chairman at once requested his President to dismisg
the case on the docket of the Board, notifying the earvier of his remquest in a
letter confirming the undlerstanding aud receiving no prefest from the latter,
It is true that such action was not taken by the Brotherhood uetii affer the
Amended Act became effective, but thereafter the parties met and attempted to
get together in settlement. The record shows that there were eight cases in all
betweenh the same parties pending before the Mediation Board and that three
of them were actually adjusted. Failing to reach that result in the instant
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case, the Brotherhood brought it to this division which is expressly given the
right to render amn award in disputes pending and unadjusted. Surely the
carrier, having agreed to a withdrawal of the case, cannot now be heard to say
that such action has deprived the claimants of their rights, it having been
instrumental in placing them in their present position. 'They acted in good
faith and upon the represcentation that the carrier would consider the disputes
ag still pending and nnadjusted, a confidence that the earrier's subsequent
negotiations confirmed.

It is urged that the parties ecannot confer jurisdiction of the subject matter
on a tribunal by agreement if it has nope under the law. Thig is uLquestion-
ably correct. But the Act expressly gives the Adjustinent Board jurisdietion
over cases pending and uwnadjusted. Judge Samuell has said that they must
have been handled to a conclusion by the Mediation Bourd if they were on its
docket. The dismissal by agreement congtituting a conclusion a8 the currier
correctly asserts, the digputes remaining unsettied, the law, not the parties,
provides that they may be referred by petition to the Adjustment Board to be
handled by it to an enforceable terminatiom,

To the foregoing we must add a furiher observation. In the mind of the pres-
ent Referee there has always been most serious doubt us to how far the division
can and should go in denying itg jurisdiction. The get itself says that the
emplyees and carrier ay refer auny grievaunce compiving with Bcection Three
First (1) to the appropriate divisien of the Adjustment Board for the purpose of
gecuring an award on its merits. The Board in its general rules has prescribed
that its divisions shall find in every cuse that they have jurisdietion. It is
within the purview of the Act for the division to inguire whether the dispute
between employce or a groud of cmployees and the carrier grows out of the
interpretation or application of agreemenis concerning rates of puy, rules, or
working conditions, whether it has been handied in the nsgut manner before
coming to the Board, and whether the division is the appropriate one 1o adjust
it under the allotment of Jurisdiction to the four independent divisions. The
parties then have a richt Lo be heard according to Section 3 of the Aectf, and if
the Division cannot agree a Tieferee may be appoinied to it ag a member and
make an award. In short, {he Division may deterimine whether the dispuie has
been properly progressed and is referable to it. Dut for either it or the Referee
to extend its functions in adjudging the jurisdiction of another Board uuder
another Section inapplicuble to it may be going rather far afield {rom those
duties ascribed to it in the provisions relating to its procedure. If the dispute
were pending and nnadjusted on the date of the approval of the Act, insofar as
the division’s work is defined, it may be referred to it for an award, the other
clements mentioned as prerequisite being present.

In any evueng we are coutident that in case of doubt the uncertainty should be
resoived in favor of the Board’s jurisdiction. It it errs in assuming jurisdie-
tion, such error can always be questioned and corrected in the courts, through
wiich an award is enforced. If the divisien errs in denying its jurisdiction, a
claimunt whose case may be of vital importance to himself may be unjustly
deprived of his rights and left without recourse. e can no longer invoke the
cervices of the Mediation Doard and has lost his day in court which the
Amended Act manifestly intended to insure to him.

We are of the opinion that the Division ghould assume jurisdiction.

Refore considering the cuse on its real merits, several other objections raised
by the carrier should be disposed of.

If we understand the carrier, it claims that under Rule 24 the petitioners,
asking for payment for time, should have personally filed their claims in writ-
jng. That rule applles to claims of the character embraced in Article VI within
which this grievance is not incinded. The Railway Labor Act provides that
any employee may he represented in any confroversy by representatives of the
lubor organization and of bis cheice. The yule referred to only requires the
managenent to netify the claimant in writing with its reason for non-allowance
when time is ciaimed in writing ueder Arvtiele VI. This gricvance, we helieve,
is one of those covered by other Tules, the terms of which bave heen complied
with,

Carrier further urges that the claim hag been changed since it was frst pre-
sented. Originally the demand was made that: I'irst, claimants be restored to
the positions of which they have been deprived in contravention of the rules;
gecond, that they should be compensated for wages lost; and third, that the
employees who replaced them should be removed from service in the seniority
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districts to which they were transferred. In the dispute as it is submitted to
this Division the third element is omitted. We can see ho reason why a claim-
ant should not be permitted to abandon any part of his claim so long as the
adverse party is not prejudiced and we can see no possible prejudice in such
abandonment in this instance. All that is required is that no issue shall be sub-
mitted to the Adjustment Board which the parties have not had an opportunity
of adjusting before it is submitted for finai determination.

There is still another preliminary question. The carrier seems to contend
that even if the claimants were improperly displaced, former seniority of the
employees transferred would commence to run from the time of their assignment
to their new positions by virtue of Rule 96. But under part ¥ of Rule 45, unless
the employee is properly transferred from one seniority district to angther in
pursuance of the earvlier provisions of the rule, which in the instant case aré
alleged to have been violated, his seniority begins to run only from the daie of
his transfer.

This bringg us to the real dispute which is involved in the submission. The
record is excessively voluminous and all sorts of irrelevant and collateral mat-
ters are digenssed at length which have no vital bearing on the issue before us
for decision. It is of no consequence how other cases have been handled upless,
as is not claimed, they afiord a binding precedent. And yet the Division is
compelied to scrutinize over 350 pages of record for foar of missing something
that is material when the pertinent facts, and argument could have been con-
densed into about one-tenth that amount of space. The simple problem for our
determinntion ig whether the carrier violated the rules of the schedule in allow-
ing the displacement of certain cmployees in this one instance. We shall state
the essential facts as briefly as possible.

I'rior to Octoher 1, 1932, the carrier maintained ofiices for three Aassistant
General Managers at Los Angeles, El Paso, and Sacramento. In each of these
certain eniployces wore engaged and each office constituted a separate seniority
district. (n that date the offices were abolished. Two of the Assistant General
Managers were called into the San Francisco general oflice and one retired on
account of his health. The cmployees of the Sacramento office held acquired
senjority on a ceriain division which they exercised and they are in no wise
involved in this dispute. The emplovees of the other two offices were permitted
to displace cmployees in the seniority districts of the Los Anpeles and I£1 Paso
divisions on which they held no seniority. Such displacement was made on the
basis of their geniority on ihe Assistant General Manager roster.

The cairrier contends that it was within its rights in making such transfers
under the provision of Rule 45 of its agrecment with the Clerks and that the
eperation fell within eithier pavagraphs A, C, oy T of that rule. It could only
he under one of them, if any. Paragraph A permits trangfer of employees with
their pesitions, retaining their seniority from one district to another. This
can only apply to a purtial transfer of work and of employees, the two districts
remnining thereafter infact. Paragraph C covers the ease of consolidations,
where two districts ave merged and thereafter become one. Paragraph F
relates to fransfers of employees to districts in which they have no seniority,
in which cvent they may rotain their standing in their former disiricts or
establish new seniority from the date of transfer in those to which they are as-
gigned. Manifestly the carrier can only scek the bencfit of paragraph C, and
what it did was cither a consolidation of the two districts or a disregard of
the rules. This was the resource Upon which the carrjer relicd in its final
argument., Bal i respect to consolidaiion, carrier’s position through the
pumercus briefs which it filed is not altogeiher congistent. At firsi it took the
stand that most of the work performed in the Assistant General Managers® of-
fices was turned over to the division snperintendents; then a gubstantial part,
apnd. finally, that it wasn’t necessary under the rule to transfer any work at all.

This last hypothesis is wholly untenable, A consolidation of geniority dis-
triets implies a combinafion of the work formerly performed by the employees
of the two or more districts. The employees arc allowed to refain and exercise
their senjority rights on the theory that there will be snbstantialiy as much
work for cach and all as there was before. Of course, if work disappears before
or after a consolidation, positions may be abolished, but when the rule states
that employees may 0cenpy positions similar to their former ones it indicates
that the work has becn merged into a new combined office and will be there to
be done. The clemoental purpose of seniority distriets is to insure the employees
go much service as business conditions will afford, and to say that a large nun-
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her of employees holding no rights in the district may be brought into it without
bringing with them encugh work to keep them fairly busy was certainly never
the intent of those who negotiated the rules and who were trying to preserve
the jobs of workers whose length of service warranted their protection.

Was there then a consolidation of seniority districts in a proper sense of that
term? It seems that the Assistant General Manager's functions were previously
iargely those which are delegated often to generul superintendents, that each
exercised supervision over a numnber of distriets and ucied as intermediaries
batween the division superintendents and the president and general manager.
When they were taken into the San Francisco office they continued to do much
of this work. One later took over the supervision of operations on a larger
pumber of districts, another helped to handle employee dispules arising over &
larger territory. Matters with the divisional offices onee handled with the
Assistant General Munagers are now taken up dirvectly with the home office in
Qan Franeisco. It is certain that these SIUPEIVISOry POWerS over various divi-
sions were not delegated to the superintendents. But it iz claimed that certain
files were turned over to them, their duiies with reference to issuing passes
were enlarged, engineers who had been attached to the offices abolisbed, though
not in the clerical departments, wotrked thereafter out of the divisional offices,
and certain official positions in subsidiary companies previousty occopied by the
Assistant General Managers were later filled by the superintendents. To atiempt
to analyze these contentions in this finding, as we have outside it, would lengthen
it unduly, and in view of the award we have concluded to reach would hardly
be justified.

It is rather significant that while a considerable number of employees were
displaced, the volume of work in fhe divisional offices afier the transfer did
not necessitate any increase in either instance in the totat staff. It is orue that
force reductions may have been pbviated but such it is said had already been
rather drastieally made. It is extremely difficult to define from the ecarrier's
testimony just how much work was turned over. The employees say that they
have made an actual eheck over a period of threc years and that all of it
together would not take more than thirty minuteg of one person’s thne each
day. If thiz summation ig unfair to the management it would have been casy
for it to have shown just what did happen, and we wish that more of the space
consumed bad been devoted to a development of this most aglicnt subject, It
geems almost certain that jreuffcient work went over to occupy a very substan-
tial part of the time of the employees transferred.

Some distinction has been essayed in the transfer of men to excepted posi-
tions. None, we think, can be made. One holding such a position is only
entitled to retain his seniority in his own district or transfer it to another in
oue of the exceptional situations covered by Rule 45.

In order to be fair to the management, we believe that if it can prove that
miore work was consolidated than iy indicated by the only definite evidence we
have before us, it should be credited therewlti. Under Ltule 2, Clerks of ihe
character of tlhose involved are entitled to classification and protection of the
agreement if they devote not less than four honrs a day. We feel that in an
adjustment of our award between the Brotherhood and the carrier the Jatter
should be allowed the transfer of one employee for cach four to eight hours of
service per day of gubstantial regularity brought into the divisional districts
through the transfer, whether it ean be called a consolidation or not.

AWARD

Claim sustained as to replacement and reimbursement to the extent that the
complainants under all subsequent circumstances would have benefited, had
they not been displaced, with deduetions of all intervening earned income, and
subject to the credit allowable in the last paragraph of the findings.

NATIONAL RAILROAD ADJUSTMENT BoARD
By Order of the Third Division
Attest: H A JOHENSON
Becretary

Dated at Chicago, Ilinois, this 20th day of October, 1836.



