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NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

I, L. Sharfman, Referee

PARTIES TO DISFUTIE:
THE ORDER OF RAILROAD TELEGRAPHERS
CHICAGO, BURLINGTON AND QUINCY RAILROAD COMFPANY

STATEMENT OF CLAIM.—

“Claim of General Committee of The Order of Railroad Telegraphers,
Chicago, Burlington and Quincy Railroad Company, account Agent-Operator
and Night Operator at Daytons Bluff, Minnesota, being displaced by em-
ployes other than those included in Scope Rule No. 1, Telegraphers’ Agree-
ment. It is the claim of the General Committee that these employes, H. C.
Brown, Agent-Operator, and . M, Hitchcock, Night Operator, be returned
to their regularly assigned positions from which displaced and reimbursed
any monetary loss sustained thercby, the amount to be determined by a
check of the records.”

STATEMENTS OF FACTS.-—Although this was a joint submission, separate
statements of fact were submiited by the parties. Lhe cmployees stated the
facts as follows:

“f1. C. Brown, Agent-Operator, and C. M. Hitcheock, Night Operator, were
regularly assigned to their respective positions at Daytons Blulf, Minnesota,
having obtained the positions through the eXercise of their seniority rights.
#1. . Browu was removed from the position he held as Ageni-Operator at
Daytons Bluff, March 3rd, 1931. ©. M. Hitchcock was removed from the
position he held as Night Operator at Daytons Bluff, July 16th, 1930. Their
removal from the positions in question was involuntary and not by choice
insofar as they were concerued. PDuring the period of incumbency the
Agent-Operator and the Night Operator in addition to their other duties,
were required to transmit and receive railroad messages and reporis of rec-
ord. Thercafter, other empioyes of the railroad, who held no sepiority as
telegraphers, assumed these duties inclnding the transmitting and/or receiv-
ing of railroad messages and reports of record, all of which were handled by
the Agent-Operator and the Night Operator theretofore and prior to their
having been displaced. The Agent-Operator and the Night Operator, upon
being displaced, exercised their seniority elsewhere in accordance with
the displacement privilege as provided in the Telegraphers’ Agrcement.”
The carrier stated the facts as follows: “The St. Paul freight yard and
yard office of the C. B. & Q. R. R. is located ut Davtous Bluff, Minn., ap-
proximately two miles south of the St. Panl Union Depot. Onkland Tower
is located near the south entrance to the Daytons Bluff Yard. Three
operator-levermen are empioyed at this Tower and have for many years
handled all train orders and clearances for trains leaving Daytons Bluft.
Tor years, even when we had two operators at the yard office, train orders
were issued through Oalkland Tower. We have never employed three opera-
tors at Daytons Bluff. Prior to July 16, 1930, one day and one night opera-
tor woere employed at Daytons Bluff, whose duties conslsted chiefly of cleri-
eal work, handling messages and other telegraphic work except train orders.
The night operator’s positiou at Daytons Bluff was abolished July 16, 1930,
at which time all telegraphic work on this trick was traunsferred to Oak-
land Tower and the rate readjusted on the third trick operator’s position
at that point, from 66¢ to 71¢ an honr in accordance with provision in the
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schedule. The day operator's position at Daytons Bluff was abolished
March 3, 1931, and all local telegraphic work on this trick transferred to
Oakland Tower, and rate adjusted on second trick operator’s position at
that point from 66¢ to 72¢, the rafe paid at Daytons Bluiff. All through
telegraphic work was telephoned from Daytons Bluff fo our telegraph office
in the General Office Building, St. Paul, and handled to outside points
from that office. Messages between Daytons Bluff yard office and Oakland
Tower have been handled by messenger or telephone subsequent to the
changes.”

An agreement between the parties bearing effective date September 1, 1927,
was placed in evidence, and Rules 1 and 2 of that agreement, as set forth
below, were specifically cited as bearing upon the disposition of the dispute.

POSITION OF EMPLOYES.—The contentions of the employes were stated
as follows:

“The Operators at Daytons Bluff transmitted and reccived messages and
reports of record hy telegraph which work, duties and responsibilities
other employes in the Daytons Bluff office were forced to assume when the
Agent aud Operators were removed therefrom, the only difterence being
these messages and reports of record are transmitted and received by
telephone instead of telegraph. Therefore, we contend that the changing
of the method of transmission and reception of messages from telegraph
to telephone does not congtitute or justify reclassification, or arbitrary
action of the management, whereby jurisdiction is tramsferred to another
class, and that such an Aect, if committed is in direct violation of the
Telegraphers’ Agreement.

“Seope Rule No. 1, of the Telegraphers’ Agreement reads as follows:

«he following rules and rates of pay shall apply to positions held by
telegraphers, telephone operators (except switch-board operators), agents,
agent-telegraphers, agent-telephoners, printer-operators, wire-chiefs, tower-
men, levermen, tower and train directors, block operators and staffmen
shown in wage scale, who shall be hereinafter congidered cmployes within
the meaning of these rules’

“Wa particularly call the Board’s attention to the fact that the terms
telegraphers and telephoners are included in the above guoted Scope Rule,
which rule defines the jurisdiction of the class of employes represented
by The Order of Railroad Telegraphers, Interpretations by Governmental
Tribunals wherein the terms telegraphers and telephoners are defined,
and the work performed by such employes clearly set forth, will be eited
later on in this submission,

“The guestion as to whether or not other employes at the Daytons Bluiff
office assumed the work, duties and responsibilities of the agent and opera-
tors who were removed therefrom and aceunally perform telegraph serviee,
i, e., transmit and/or receive messages Or reporis of record by telephone,
in our opinion, deserves and should be given careful consideration by this
Board. If it is found they do, the claim of the employes should be sus-
tained ; and if it is found they do not, the claim should be denied.

“We assert that it is a fact that other employes in the DPaytons Binff
office are trapsmitting and/or receiving messages and reports of record
between the Daytous Bluff offiee and Oakland Tower, where three operators
arc employed at present, and which (Oakland Tower) is a distance of
approXimately one and three-fourths (1% ) miles from the Daytons Bluff
office.

«“We made a 10 day check of the messages and reports of record handled
on the telephone (transmitted and/or received) by and/or between the
employes now at Daytons Bluff and the three operators at Oakland Tower,
which shows the number of messages and wire reporis of records handled
for a 10 day period, September 19th, 1935, to and including September 28th,
1035. While this was a slack period, and the number will increase as busi-
nesg conditions improve, it was found by actual check that the total number
of messages and wire reports of record sent and received by telephone by
the employes now at Daytons Bluff during the ten day period was L2735
and that they sought from or furnished to the Train Dispatcher informa-
tion in regard to trains 46 times while the 10 day check was being made.
See Exhibit ‘B’
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“Daytons Bluff is a way freight termingl for way freights, It has been
found expedient, in order to facilitate the work, to telephone to the em-
ployes at Daytons Bluif office, work lists, which are reports of record, so
as to enable the way freights to do their switching and other work., The
train dispatcher also requests information from the employes at Daytons
Bluff pertaining to train movements and also gives them similar informa-
tion on #he telephone in regard to time of arrival of inbound trains.

* * * * *

“The carrier in this case contends the positions of the Agent and Oper-
ators at Daytons Bluff were abolished or discontinued; whereas, the
employes’ contention is that the duties of the former Operators in con-
nection with transmitting and/or receiving messages and reports of records
were merely itransferred to other employes in the Daytons DBluff Office
when the Operator pesitions were declared abolished or discontinued.

“Uther employes in the Daytons Bluif office are transmitting and receiv-
ing messages and reports of records by telephone and we have cited
authority to show that this difference in the method of handling is incou-
sequential and does not justify such a change as was made at Daytons
Bluff. The Operator jobs were not diseontinued nor were new positions
created, this was a clear ecase of transferring the handling of messages
and/or reports of record from the class of employes we represent (railroad
Telegraphers) to other employes in the Daytons Bluff office, and obviously
for the reason that the rate of pay for other employes is less than the
scheduled rate of pay of the Agent and Operators.

“We concede when there is no longer any work te perform, a job can be
aholished ; but, so long as there is work to perform, a job ecannot be abol-
ished by a mere declaration to that effect. In this particular instance it is
clearly shown there is work to be performed and is being performed by
the employes substituted for these Operators.

“You will find included in the Telegraphers’ Agreement, Page 23, three
positions at Daytons Bluff namely, Agent, Day-Operator, and Night-Oper-
ator. This signifies that the organization representing Telegraphers was
granted jurisdiction of these jobs. The Order of Railroad Telegraphers
has not relinquished jurisdiction of these jobs, therefore, the arbitrary
removal thereof from the schedule is in violation of the Telegraphers’
Agreement. .

“Rule No. 2, Paragraph (¢) reads as follows:

“ ‘Entering of employes in the positions occupled in the service or
changing thelr classification or work shall not operate to establish a less
favorable rate of pay, or condition of employment than is herein
established.

“Rule No. 2, Paragraph (b} reads as follows:

“ “Where existing pay roll classification does not conform to Rule 1,
employes performing service in the classes specified therein shall be classi-
fled in accordance therewith.

“It is clearly evident that both of these provisions of the Telegraphers’
Agreement were violated by the carrier who was a party thereto.

* * * * *

“The management has complained because the Committee did not im-
mediately after July 16, 1930, and March 3, 1931, raise objections to the
changes made. Any delay in doing so is chargeable to the carrier. The
carrier was responsible for the changes, had knowledge of them, and
should have notified the employes’ representatives, but failed to do so.
This accounts for the delay.

“These claimants were subjected to displacement from positions they
were entitled to under the terms of the Agreement, therefore, restitution
is claimed. The ecarrier is not vested with authority to flagrantly disregard
the terms of the contract entered Into between it and representatives of
the employes, as we contend was done in this case. A contraect iz a doecu.
ment for the proteetion of the parties thereto and is intended to afford
protection in accordance with the provisions contained therein. These
employes should not be deprived of their rights and should not have been
subjected to monetary loss, therefore, their request for redress is not
unreasonable and should be granted. We respectfully ask the Board to
grant them this consideration.”
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POSITION OF CARRIER.—The contentions of the carrier were stated as
follows :

“The two operators’ positions at Daytons Bluff were abolished because
they were no longer needed. With three operators located at Qakland
Tower, with sufficient time to handle this wire work, there was no good
reason then, nor does any exist at the present time, why the work can not
all be handied at Oakland Tower and from the General Office, Certainly,
there is no rule in the Telegraphers’ Agreement prohibiting the manage-
ment from effecting economies in this manner.

“The Board will obgerve * % * {hat more than four Years have
elapsed since this change was made before any protest was made by the
Comittee, and if they considered it a violation of the agreement it is
difficult to understand why they slept on their rights for this length of
time without protest. It is apparent the protest in this case is based upon
a hope rather than any rule or understanding,

* * * * *

“The Board’s attention is directed to the Employes’ Exhibit ‘B,” which
is a statement showing the number of times messages and other informa-
tion was exchanged over the telephone between Daytons Bluff and Oak-
land Tower during a 10-day period in September 1935, and KExhibit ‘G, a
similar statement showing the number of messages exchanged between
Daytons Bluff and the General Oifice during a 10-day period in April, 1936.
It is difficult to understand wherein there is anything irregular or contrary
fo the agreement in exchanging information in this manner inasmuch as
the operators at Oakland Tower and the General Office receive and trans-
mit the messages and other reports over the wire to all outgide poinls. The
practice of telephoning the information to the Tower and uptown office or
delivering it by messenger is no different from that in effect in practically
every raliroad office in the countiry and docs not deprive the operators of
any work under their Schedule Agreement.

“If the two operators’ positions were reestablished and work transferred
back to Daytons Bluoff, under present business conditions, the day operator
would not be kept busy with telegraphic work more than 209, of the time
and the night operator not to exceed 109 of his time.

“It is the position of the Management that all work formerly handled
by the two operators covered in the Telegraphers’ Agreement is being
handled by Telegraph operators at Oakland Tower and the St. Paul office;
that all other work they formerly handled is properly assigned to the yard
clerks at Daytons Bluff in accordance with the Clerks’ Agreement and
that the Committee’s protest is not supported by any rule, understanding
or past practice.”

OPINION OF BOARD.—It has been held repeatedly by this Board, first,
carriers have a right to abelish positions included in agreements when thera
is po longer work to be performed in those positions, and second, that the
removal of work from the scope of agreements by arranging for its perform-
ance by employes not covered by those agreements gives rise to violations for
which redress may be claimed by and granted to the cmployes. There appears
to be no contention by either of the parties fo thisg dispute in econflict with
these holdings. The basie issue here involved iz one of facts: whether the
telegraphic positions at Daytons Bluff were actually abholished, the work of
these positions being transferred to Oakland Tower and St. Paul; or whether
telegraphic service continned to be rendered at Daytons Bluff, the work of these
positions being performed by clerical and other employes not falling within the
scope of the Telegraphers’ Agreement. This claim, which is based upon the
second of these two views of the facts, alleges vioclations as of July 16, 1930,
and March 3, 1931, requesting that the Night Operator and the Agent-Operator
who were then incumbents of these posts “be returned to their regularly as-
gigned positions from which displaced and relmbursed any monetary loss sus-
tained thereby.” There is no evidence of record that thege positions were not
abolished in good faith in 1930 and 1931, nor is there any evidence that tele-
graphic service was being performed at Daytons Bluff at the time of these
alleged violations. On the contrary, it appears that vate inecreases for the
Operators at Qakland Tower were negotiated by the employes subsequent to
and on the basis of the abolition of the positions at Davtong Bluff; that in
these negotiations there was express recognition by the employes that the office
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at Daytons Bluff had been closed, that these positions had been abolished,
and that the work of these positions had been transferred to Oakland Tower;
that the protest which underlies this claim was not made till more than four
years later; and that the evidence as to the performance of telegraphic service
at Daytons Bluff relates entirely to 1985 and 1036, Under these circumstances
the claim as submitted cannot be sustained. It is unnecessary to decide in
this case whether the conditions alleged to exist in 1935 and 1936 constitute a
violation of the agreement, for which appropriate redress may be sought, and
the award in this proceeding is made without prejudice to the resibmission
of the issue on that basis, failing agreement between the parties as to the
elimination of the practices by which the employes deem themselves aggrieved.

FINDINGS.—The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon and upon the whole record
and at the evidence, finds and holds:

That the carrier and the employes involved in this dispute are respectively
carrier and employes within the meaning of the Railway Labor Act, as approved
June 21, 1934.

That this Division of the Adjustment Board has jurisdiction over the dispute
involved herein; and

That the facts of record do not establish violations of the agrcement as of
July 16, 1930, and March 3, 1931, on the basis of which the particular operators
here involved are entitled to be restored to their former positions and reimbursed
for any monetary loss sustained by virtue of the abolition of their positions.

AWARD

Claim denied, but without prejudice to the determination of the issue if resub;
mitted on the basis of conditions prevailing at Daytens Biuff in 1935 and 193&
and thereafter.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division
Attest: H. A, JOHNS8ON
Secretary

Dated at Chicago, Illinois, this 1st day of February, 1937.



