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PARTIES TO DISPUTE:

BROTHERHO0D OF RAILWAY AND STEAMSHIP CLERKS,
FREIGHT HANDLERS, EXPRESS AND STATION EMPLOYES

PACIFIC ELECTRIC RAILWAY COMPANY

STATEMENT OF CLAIM.—

“Claim of B. J. Wadleigh and H. J. Dennison for pay for sick ieave under
Liule U of the Clerk's current Agreement.”

STATEMENT OF FACTS —B. J. Wadleigh, trucker at the Laos Angeles
freight station, was absent on account of illness for twelve days, Febrnary 10
to 22, 1936. L .J, Dennison, trucker, was absent on aceount of sickness for
8ix days, February 7 to 13, 1936. No employe was called or reguired to work
in place of these employes, and no overtime was worked by other employes as
a result of the absence from duty of Messrs. Wadleigh and Dennison on the
days shown,

There is in evidence an agreement between the parties bearing effective date
of April 1, 1935, from which is cited Rule 60, reading :

“SB1eK LEave—RuLE (0. Where the work of any employe is kept up by
other employes without cost to the Carrier, an employe whe has been in
the continitous service of the Currier one year and less than two years,
will not have deduction made from his pay for time absent on account of
a bona-fide sickness of himgelf, until he has been absent six (6) working
days in the calendar year; an cmploye who has been in continuous service
two years and less than three years, nine (9) working days; an employe
who has been in continanous service three years or longer, twelve (1
working days. Deductious will be made beyond the time aliownuce speci-
fied above.

“The employing officer must Le satisficd that the sickness is bona-fide
and that ne additional expense to the Carrier is invoived. Satisfactory
cvidence as to sickness in the form of a ecertificate from a reputaple
physician, preferably a Company physician, will be required in case of
doubt.

“The above limits of sick leave may be extended in individual meritorious
cases and under the conditions specified, but only by agreement of the
representatives ef the Carrier and of the employes.”

Both Messrs. Wadleigh and Dennison have been in coutinuous service of the
carrier over three years, and their sickness was bona fide.

POSITION OF EMPLOYES.—The right of an employe to be paid while off
sick is based upon two premises nnder Rule GO. First, work must be kept up
by other employes without cost to the carrier; second, the sickness must be
bona fide,

There is no dispute as to the genuineness of the iliness of the claimants. No
physician’s certificate was requested by the carrier, and it has not raised such
issue as n defense at any time in the prosecution of this case. That the work
was kept up by other employes without cost (o the carricr is conclusively
proven by the letter of Mr. T. H. Wagenbach, Assistant Superintendent, to
Division Chairman W. J. Loundtree, under date of March 30, 1936, reading
in part:

“Tt iz my contention that while no one was emploved or called from the
extra list to fill Mr. Wadleigh's place, the nature of the work is such
that within the meaning of the Rule the work was not kept up by other
employes without expense to the Company.”

Mr. Wagenbach admits in this letter that no one was employed or called
from the extra list to fill Mr. Wadleigh’s place, and the same iy trye with
respect to the claim of Mr., Dennison.
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The carrier has never at any time in the handiing of this dispute offercd any
evidence that the work was not kepl wp by other employes without expense to
the earrier. On the other hand, the organization has contended throughout the
case that the regular foree only was used while these employcs were off ; that
o one worked in their place and that no overtime was claimed by any employe
as a result of the absence of Wadleigh and Pennison.

POSITION OF CARRTICR.—DMr. Wadlelgh, hourly-rated trucker, was absent
on account of illness for twelve days, February 10 to 22, 1938, and Mr. Denni-
son, hourly-rated trucker, was absent on uccount of iliness for six days,
February 7 to 13, 1936, No employe was required to work in the place of these
cmployes, and no overtime was worked by other employes as a result of their
absence. On February 10, 1936, in order to meet truck compelition between
Los Angeles and the Harbor at San Pedro, all first class frelght for the Pacific
Eleciric Railway and the Southern ucific Company moving between Los
Angeics and the docks at Los Angeles Harbor was changed from rall trans-
portation to transportation by truck. FPrior 1o that date, the Southern Pacifie
freight between Los Angeles and the Harbor was handled by the Pacific Electric
in Pacilic Eleetric cars. This freight was handled throngh the Los Augeles
freight station of the Pacific Electric. With the inauguration of truck trans-
portation, this 8. P. freight moved dircet to and from the S. P. freight
station ard the Los Angeles Iarber. As a resuit of this diversion of business,
the following Pacific Elcetric truckers were lid off: on February 7, 1936,
W. A, Cunninglam, J. A, (’Ncii and T. J. Lyous; on February 8, 1036, . L.
Smith. In addition to these lay-effs, William Hernandez was absent on
February 15, It will be noted that this force reduction ocenrred at thie same
time that Messrs. Wadleigh and Dennison were absent on account of sick leave.
We coutend that if the sick leave of Wa dleigh and Dennison had not coineided
with the date of these foree reductions, it would have been necessary to lay oft
additional men to equalize the reduction in work due to the substitution of
truck transportation and consequent diversion of business to the S. P, By the
time Moessrs, Wadleigh and Pennison returned, there was a pick up in business
due to improvement in the steamship situation after the close of the maritime
strike, as well ag a general business pick up, 80 that it was unneeessary to
make any further lay-off to offset the return of thege two men.

It js, therefore, clearly evident that the sick leave of Wadleigh and Dennison
served in lien of a force reduction, and if they are to be paid for this time off,
it wonld constitute a direct and additional expense to the carrier, and as there
witr a decrease in work, it would be improner to claim that their work had been
kept up by the remaining employes. In consequence, we eannot be satisfied that
no ndditional expense to the carrier was involved, as is contemplated in the
second paragraph of Rule G, and which specifies that—*the employing officer
must be satisfied that no additional expense to the Carrier is involved.”

These two cases prove that in the application of the sick leave rule, the
evidence of “no additicnal expense” docs not depend upon the employment of
additional men to work in the place of such absentecs, or that the men remain-
ing in service be worked Ionger hours as any marked Huciuation in the amount
of freight to be handled by hourly-rated truckers would necessitate an adjust-
ment of cither the number of truckers employed or the number of hours worked
in order to maintain an economiec ratio.

OPINION OF BOARD.—Both parties to this dispute are in agreement upon
the fact that no employes were required to work in the place of either B, J.
Wadleigh or H. J. Dennison during the periods in question, that overtime was
not worked by other cmployes as a resnlt of the absonice of the clnimanty, and
that their sickness was bona fide,

FINDINGS.—This dispute was submitted to this Division of the Adjuastment
Board by the Brotherhood ex parte, and both the petitioner and respondent
carrier have jointly eertified that hearing thercon is not desired.

The Third Division of the Adjustment Board, upon the whole record and
all the cvidenee, finds and holds:

That the carrier and the employes involved in this dispute are respeciively
carrier and employes within the meaning of the Railway Labor Act, as ap-
proved June 21, 1934 ;

That this Division of the Adjustment Board has iurisdiction over the dispute
involved hercin; and

That the complainant employes have been in continuous service of the carrier
in excess of three years; their sickness was bonafide; and their work was kept
up by other employes and no additional expenses to the carrier was involved
as a result of their absence on the days in guestion.
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AWARD
Claim sustained.

NATIONAL RAILROAD ADTFUSTMENT Boarp
By Order of Third Division
Attest: H. A, JorNsON

Secretary
Dated at Chieago, Illinois, this 9th day of March, 1937,



