Award Number 416
Docket Number CL-361

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division

John P. Devaney, Referee

PARTIES TO DISPUTE:

BROTHERHO0D OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYES

SOUTHERN RAILWAY COMPANY

STATEMENT OF CLAIM.—

“«Claim of ¥. L. McKamey, furloughed clerk, for pay at the regular
rate per day for Tuesday, May 21, 1933, aceount of not being ecalled to fill
temporary vacancy during the absence of Mr. J. M. Brown, who was the

regular assigned iucumnbent of report ¢lerk’s position in the Chattanooga
I'rcight Ageney.”

STATEMENT OF FACTS.—

“F. L, McKamey was the senior qualified furloughed clerk subject
to call to fill either temporary oOr permapent vacaneies in clerical posi-
tions. J. M. Brown, regularly assigned report clerk, was off duty, with-
out pay, on May 21, 1935.

«yr. McKamey was available for the vacancy in question and was
not called hy the Company to fill the vacancy.”

POSITION OF EMPLOYES.—The employes contend tbat F. L. McKamey
was a senjor gualified furloughed clerk, subject to call to fill either tempo-
rary or permanent vacancies in clerieal positions; that J. M. Brown was a
regularly assigned report clerk and on the day in guestion was off duty
without pay; that F. L. McKamey should have been used on the position
regularly occupied by Mr. Brown, while Mr. Brown was off duty; that the
management violated the intent, purpose, and plain provisions of paragraph
G, rule 20, in not assigning Mr. McKamey to fill the temporary vacancy
of May 21, 1935, during the absence of Clerk Brown therefrom.

We contend that the foillowing rules of our agreecment with the carrier,
bearing effective date of September 1, 1926, have been violated:

“RuLe 1. Scope—These rules shall govern the hours of service and
working conditions of the following employees:

(1) Clerks—

“(a) Clerical Workers, and

“(b) Machine Operalors, as hereinafter defined in Rule 2;

“(2) Waybill and Ticket Asgorters;

“(3) Other Office and Station Employees, i. e, employees operating
appliances or machines for perforating and addressing envelopes, num-
bering claims or other papers, adjusting dictaphone cylinders or work
of a like mature, office boys, mesSENgers, gatemen, and train and engine
crew callers.”

“Rure 5. Promotion and vacancies.—{(a) In filling promotions, vacan-
cies, or new positions not filled by seniority, qualifications being egual,
prefercnce shall be given employees in the service in the order of their
gervice age, the appointing officer to be the judge, gsubject to appeal to
the highest officer designated by the Company, to whom appeals may be
made, whose decision shall be final.

“{b) Prefercnce in promotion or retention in the service on the re-
gpective Seniority Districts shall be given to the employees who have
been longest in the service provided they are, in the iudgment of the
proper officers of the Cempany, equal in merit, capacity and gqualifica-
tions to others in the same service.
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“ép econsideration of the Southern Railway System deferring for the
present the justified general reduction in eclerical forces in the General
Freight Office at Cincinnati, Ohlo, the undersigned voluntarily agrees that
during the months of July, August and September, 1930, and in subse-
quent months as are necessary, he-gshe-will voluntarily lay off one working
day per week (the day so taken to be the day most convenient to the
management) without pay.”

The carrier contends that the instances cited by the employes of settlements
at Pinners Point and Spencer Transfer did not involve an analogous situation but
was a protest of the employes against the use of ex(ra clerks fo an extent which
they claimed was excessive and avoided the establishment of regular positions.
With respect to the case at John Sevier Transfer, cited by the employes, carrier
asserts that the claity arose in 1925 before the current agreement became eilfec-
tive and at a time when there was no six day guarantee ruie in the agreement,
and that the claim arose because clerical positions, authorized by a “floating
authority” for the purpose of establishing three positions of check clerk which
the agent might work as and whelt necessary, were bulletined by the agent
definitely as six day positions, and the successful applicants for the said posi-
tions hid on them with the expectation that they would receive six days' work
per week, and for that reason the claims were paid.

OPINION OF THE BOARD.—The guarantee provision of Rule 20 (g) bhad
its genesis in the National Agreement between the United States Railread
Administration and the Brotherhood of Railway Clerks, effective January 1,
1920, in which Agreement the guarantee appeared in Rule 66. Prior to that
time, practically all clerical employes, or positions, were compensated on a
montlly or weekly basis, and Rule 66 had for its purpose the conversion of
monthly and weekly rates into daily rates. The rule said, in part:

“To determine the daily rate for monthly rated employes, multiply
the monthly rate by twelve (12) and divide by three hundred and six
(808)."”

Obviously, the intent of that rule was to determine the rates for positions,
not employes, for other rules of the same agreement stated, in part:

“Positions (not employes) shall be rated * * * (71).”

“Employes temporarily or permanently assipned to higher rated posi-
tions shall receive the higher rates while occupying such positions * * *
(72)."

“Phe wages for new positions shall be in conformity * * * (T4).

National Agreement Rule No. 66 further provided:

“Nothing herein shall be construed to permit the reduction of days for
employes covered by this rule (66G) below six (6) per week, * ¥ *7

This conclusion that the rule in dispute was intended to apply to positions
iz further strengthened by the interpretation placed on the word “smplovees”
by carriers, the petitioners, and by this Division, in various rules of collective
agreements,

Rule 1 of the agreement between the parties hereto provides in part:

sThege rules shall govern the hours of service and working conditions
of the following employes.”

"The rule lists the emploves covered, which embraces (Clerks, Clerical Work-
ers, etc., with some exceptions. Surely, the language of this rule is intended
to apply to positions, not employes, for employes are changing, entering and
leaving the service from day to day, and it was intended that the agreement
would cover the positions or work in a permanent way, until changed in the
manner provided therein.

It was argued by a carrier in Docket CL~129, Award No. 180, that the fore-
going language covered employes, not positions, and in answer thereto Refleree
Spencer said:

“This language, Tairly censtrued, most certainly prohibits the carrier
from removing positions from the operation of the agreement except in
the manner therein provided. If the langnage in question does not impose
this restrictive obligation upon the carrier, then, indeed, the whole agree-

ment iz meaningless and illusory.”
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In another dispute before this Division, Docket CI-264, Award No. 336,
the carrier contended that the word “employee,” as used in the rule, did not
mean positions, and in answer thereto Referee Corwin said :

“While the rule speaks of employees, when it provides for their regular
assignments, this can only be to positions, out of which it plainly states
they shall be assigned to one day off out of seven.”

The current agreement uses the words “positions” and “employees”’ synony-
mously in other rules. As previously shown, it specifies “smployees” only in
Rule 1, which is the coverage rule, yet in the “exceptions” to the rule, we find
this language: “nor to other positions therein which may be agreed upon.”
In the lust paragraph of “exceptions,” we find: *or the inclusion therein of
positions not heretofore covered.” In the “Note,” Rule 4, we find: “clerical
positions covered by schedule” Rule 20 (c) says: “Phe transfer of rates from
one position to another shall not be permitted.”

We, therefore, believe that when positions, not employees, carry the rate of
pay and the guarantees as to rates apply to positions, the assigned days’ work
per week—the six-day guarantee—likewise applies to positions; that as in other
provisions of the agreement, the word “employecs” a8 used in the rule in ques-
tion is synonymous with the word “positions” used throughout the agreement.

However, despite the conclusion we have reached that the word “employes”
as used in Nule 20, paragraph (g} was intended to be synonymous with the word
positions,” in view of the provisions of Rule 5, paragraph (e) we find it im-
possible to conclude that the employee, F. L. McKamey, was entitled fo be
called to fill the vacancy created by the temporary absence of J. M. Brown.
Rule 5 paragraph {(e) provides:

“Temporal’y vacancies of thirty (30) days ov less, Oor temporary vacan-
cies up to ninety (90) days when oceasioned by the granting of leave of
absence or absenece on account of sickness, will be filled at the discretion
of the officer in charge.”

The rule clearly states that vacancies such as the oue involved here of
ihirty (30) days or less will be filled at the discretion of the officer in charge.
It is our opinion that this rule gives to the eatrier a privilege of elther filling
such a vacancy or leaving it nufilled within its own sound discretion. 1 seems
too clear for argument that the phrase “at the digeretion of the officer in
charge” gives the carrier such discretion and does not make it mandatory that
the position be filled. It is unnecessary to cite anthority in support of this
conclnsion. Mo hold otherwise would be to torture the phrasge as it now stands
and to give to the word sdiseretion” a meaning which is never given either by
conmmon nsage or by regular definitien or otherwise.

We therefore conclude that any and all rights that the empioyees acruired
with respect to the filling of vaecancies under Itule 20 (g) have been bargained
away by virtue of the provisions of this rule, insofar as Rule 20 (g) has appli-
cation to the facts of this case.

FINDINGS.~—The Third Division of the Adjustment Board, after giving the
parties to this digpufe dne notice of heaving thereon and upon the whole record
and ail the cvidence, finds and holds:

That the earrier and the empioyes involved in this dispute are respectively
carrier and employes within the meaning of the Railway Labor Aet, as approved
June 21. 1934 ;

That this Division of the Adjustment Board has jurisdiction over the dizpute
involved herein; and

That the facts of record do not establish any viclation of the agreement of
September 1028 to support the claim of the employes that Mr. McKamey,
furloughed clerk, is entitled to pay at the regular rate per day for Tuesday,
Aay 21, 1985, account of not being called to fill temporary vacancy during the
absence of Mr. J. M. Brown, who was the regular assigned incumbent of report
clerk’s position in the Chattanooga Freight Agency.

AWARD
("laim denied.
NATIONAL RAILROAD ADJUSTMENT BOARD

Attest: T A. JOHNSON By Order of Third Division

Secretary
Dated at Chicago, Itinois, this 22nd day of April, 1937.



