Award No. 528
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NATIONAL RAILROAD ADJUSTMENT BOARD

THIRD DIVISION
Arthur M. Millard, Referee

PARTIES TO DISPUTE:
ORDER OF RAILROAD TELEGRAPHERS
MISSOURI PACIFIC LINES IN TEXAS AND LOUISIANA

STATEMENT OF CLAIM;: “Claim of the General Committee of The
Order of Railroad Telegraphers on Missouri Pacific Lines in Texas and
Louisiana that the normal express commission rate of 39, with a maximum
of $10.00, per carload express shipment on the territory of the former Gulf
Coast Lines, and the normal express commission rate of 3%, with no maxi-
mum, per carload express shipment of the territory of the former Interna-
tional-Great Northern Railroad, paid railroad agents by the Railway Express
Agency, Inc., which rates were arbitrarily reduced by the express company
with the concurrence of the rajlroad management to 3% with a maximum of
$6.00 per carload as of J uly 1, 1930, be restored to the territories as existing
before the change was made, and all agents affected be retroactively reim-

STATEMENT OF FACTS: In their ex parte submission the employes
stated the facts as follows:

“Prior to the consolidation approximately in 1925 for the purpose of
operation of the properties of the former Gulf Coast Lines and the Inter-
national-Great Northern Railroads into what is now termed the Missouri
Pacific Lines in Texas and Louisiana, the railroad station agents on the Guif
Coast Lines, who were required by the railroad to alse handle the €xpress
business at their stations as agent for the American Railway Express Com-
pany, were paid a commission rate of 3%, with a maximum of $10.00, per
carload express shipment; and on the International-Great Northern Kailroad
the railroad station- agents, who were required by the railroad to also handle
the express business at their stations as agent for the American Railway
Express Company, were paid a commission rate of 3%, with no maximum,
per carload express shipment.

“The Railway Express Ageney, Inc., succeeded the American Railway
Express Company on these properties on March 1, 1929,

“The above noted carload express commission rates were continued in
effect by the Railway Express Agency, Inc., without change until July 1,
1930.

“On July 1, 1930, the Railway Express Agency, Inc., through its Super-
intendent, and with the concurrence of the management of the Missouri
Pacific Lines, arbitrarily (by bulletin notice to all railroad station agents
concerned) reduced the carload commission rate on both territories to 3%,
with a maximum of $5.00 per carload express shipment, without notice, con-
ferencg, or agreement with the duly designated representatives of the
agents.

The Carrier stated the faets as follows:
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pute betwegn the Express Company and The Order of Railroad Telegraphers,
%s any decision rendered by the Board could not be placed in effeet by the
arrier.”

Carrier by the Railway Express Ageney, Ine., and which were reduced effec-
tive July 1, 1980, and for the retroactive reimbursement of such agents for
any monetary loss sustained by reason of the reduction in the commission
rate.

In its submission the General Committee states that the Railway Express
Agency, Ine., succeceded the American Railway Express Company on the
properties of the Carrier on March 1, 1929, and that the regularly estab-
lished express commission rates were continued in effect without change
until July 1, 1930. The statement is further made that on July 7, 1930, the
Railway Express Agency, Ine., through itg Superintendent, and with the con-
currence of the management, reduced the commission rate of the territories
indicated, and to the extent outlined in the claim, effective July 1, 1930,
without notice to, or conference or agreement with the duly designated rep-
resentatives of the Agents.

The General Committee contends that the Carrier violated Rule 24, Para-
graph (a) and Rule 26 of the existing agreement between the parties, effee-
tive March 1, 1930, in that the basic wages of the Agents affected were re-
duced with the concurrence of the Carrier or railway management by the
reduction made in express commissions, and by the establishment of a less
favorable rate of pay than was evidenced in the primary conferences and
agreement between the General Committee and the Carrier, and without
notice to or conference and agreement with the General Committee.

The Carrier contends that the National Railroad Adjustment Board is
without jurisdietion in this case for two reasons, viz:——

1st. This was not a pending and unadjusted dispute under the Amended -
Railway Labor Act, approved June 21, 1934; and

2nd: The Carrier is not responsible for the payment of express commis-
sions under its agreement with the Order of Railroad Telegraphers.

Considering the first confention of the Carrier, that this Third Division
of the National! Railroad Adjustment Board is without jurisdiction for the
reason that this case was not a “pending and unadjusted” dispute on the
date of the Amended Railway Labor Act, June 21, 1934, the Board submits
that in the protests made during 1930 by the representatives of the em-
ployes or General Committee over the reduction made in the commission
rates, effective July 1, 1930, a dispute did arise which wag pending and
unadjusted at the time the Amended Railway Labor Act was approved;
while further conditions with respect to an adjustment of the disputp are
evidenced in the claim, and furnish = reasonable conclusion to what 15 re-
ferred to as an unreasonable delay in the presentation of the elaim.

However that may be, the application of the Amended Railway Lahor
Aect to this claim ig clearly indieated, as the Act was not limited to cases
pending and unadjusted on the date of its approval, but in the proper ap-
plication and interpretation of Paragraph (i) Section 3 in which the term
“pending and unadjusted” appears, the paragraph applies broadl_y to “The
disputes between an employe or group of employes and a carrier or car-
riers growing out of grievances or out of the interpx:etatmn or application
of agreements concerning rates of pay, rules or working condltmnsz inclad-
ing cases pending and unadjusted on the date of the approval of this Aet.”
In other words the inclusion of the term “pending and unadjusted” did not
exclude the application of the paragraph to disputes between the employes
and carrier or carriers growing out of grievances, ete., but made cases that
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Wwere pending and unadjusted inclusive with such disputes ag had not as yvet
Tipened into cases or claims at the time of the approval of the Aect,

Under thig interpretation of Paragraph (i) of Seection 8 of the Amended
Railway Labor Act, the Board rules that thig instant case and the dispute
involved ig properly before this Third Division of the Nationa] Railroad
Adjustment Board.

With respeect to the Carrier’s further contention that it ig not responsible
for the bPayment of express commissions under its agreement with the Order
of Railroad Telegraphers, there is no doubt, in the opinion of the Board,
that the commissions paid by the Express Agency, at the time the agreement
was ratified, formed the basis upon which the agents’ compensation from

e Carrier wag founded and, in permitting the basie wages of the agents
affected to be disturbed by establishing a lesg favorable rate of pay through
the reduction of exXpress eommissions there iz g responsibility resting upon
the Carrier ag the primary employer, and a basis for the contention of the
General Committeg that, While the Express Company made the reduetion in

Reference has also been made in the files of this case to Article X1, See-
tion 1 of the agreement between the lines of the Carrier and the Railway
Xpress Ageney, Ine., effective March 1, 1929, covering the subject of Jjoint
employes. In this Tule a further definite responsibility jg established as rest-
ing upon the Carrier in connection with the reduction in €xXpress commig-
sions, in that in such arrangements as gre made for joint employes, these
are also jointly made by the parties “upon such terms as may be agreed

upon by the two companies.”’

Considering further the responsibility of the Carrier and the Joint agen-
cies established, the Board submitg that inasmuch ng the Carrier required
its agents to handle express and permitted them to receive compensation or
commissions from the Express Company for such handling, the faet is evi.
denced that the Carrier Yecognized the handling of EXpress as a part of the
agent’s duties, ang Dredicated the amount of compensation or wages to bhe
paid by the Carrier to the agents affected upon an estimate, Icnowledge or
reasonable assumption of the eXpress commissiong Or compensation which
the agents were to receive from the performance of those duties, incident
to their raflroad work, which were performed for the express agency.

Insofar as the agreement between the Carrier and General Committee
is concerned, the Board submits that the commission rates established prior
to the reduction, existeq at the time the agreement between the parties was
ratified, and had existed for some time previous to the ratification of that
agreement, and form i i igl

In view of these conditions the Board submits that the commissions paid
by the Express Agency at the time the agreement between the employes and
the Carrier was ratified formed gg much a part of the compensation of the
employes or agents affected ag the figures written into the agreement for
the railroad service, and disturbing the basic rate upon Which the Agents’
compensation from the Carrier wag founded and permitting the express
commissions to be reduced without conference and agreement, the Carrier

violated the Principles of the existing agreement between the parties.

FINDINGS: The Third Division of the Adjustment Board, after giving
the parties to this dispute due notiee of hearing thereon and upon the whole
record and al] the evidence, finds ang holds:

That the carrier and the employes involved in this dispute are respec-
tively carrier and employes within the meaning of the Railway Labor Act, as
approved June 21, 1934;
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That this Division of the Adjustment Board has jurisdietion over the
dispute involved herein; and

That in disturbing the basic rate upon which the agents’ compensation
from the Carrier was founded and by permitting the KExpress Agency to
reduce the express commission without conférence and agreement, the Car-
rier violated the terms and principles of the existing agreement between the
parties.

AWARD
Claim sustained.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: H. A. Johnson,
: Secretary.

Dated at Chicago, Ilinois, this 2nd day of November, 1937.



