Award No. 2013
Docket No. CL-1931

NATIONAL RAILROAD ADJUSTMENT BOARD

THIRD DIVISION
Elwyn R. Shaw, Referee

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS,
FREIGHT HANDLERS, EXPRESS AND STATION EMPLOYES

MIDLAND VALLEY RAILRCAD COMPANY
STATEMENT OF CLAIM: Claim of the System Committee of the

Brotherhood that the Carrier violated the Clerks’ Agreement:

(1) When effective November 29, 1940, without conference, negotiation
and agreement between the parties, it removed the work of taking Annual
Store Inventory consisting of:

Hours
Work Assigned to Rate  Worked
(a) Counting & Recording on in- R. L. Harless $235.00 Mo. 1
ventory cards all material in Bmkr. Foreman
flue shed
. {b) Counting & Recording on in- W. E. Rankin 250.00 Mo. 6
ventory cards all material in  Car Foreman
lbr. shed
(¢) Counting & Recording on in- F. A. Edwards 300,00 Mo. 8
ventory cards all material in Shop Supt.
B. & B. yard W. B, Rankin 250.00 Mo. 38
Car Foreman
(d) Counting Material in Store
Room H.T. Pogue 215.20 Mo, 6%
Whg. Air Brk. Foreman
o “ “ “ H. H. Sevall 210.20 Mo. 614
Elect. Foreman
“ “ “ ¢ J. F. Talbot 145.00 Mo. 6
Motor Car Operator
o « “ “ G. R. Presley 123 Hr., 6y
' Asst, Electrician
«“ £ “ o Ruel Palmer .58 Hr. 614
Mach. Helper
a« “ “ “ L. F. Hoover .68 Hr. 6
Carman Helper
“ & “ ¢ Raymond Palmer .42 Hr. 6y
S. S. Laborer
Posting Inventory count on R. G. Powers 260.00 Mo. 5%
Aeme eards Traveling Auditor

Approximate Total.. 73 Hours
[89]
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out from under the

90

scope and operations of the Clerks’ Agreement and as-

signed said duties and work to the above named employes who hold no rights

under the Clerks’ Agreement.

(2) The Carrier violated the Seniority Rules of their agreement when it

senioxi

assigned employes who hold

Treasurer Departments to perform the following work:

Work Date 11-29-40

Recording on inventory cards
count of material in store room
[13 [13 (13

£ 14

" 113 i 114
[ o it [
113 111 119 £

# 11-30-40 ¢ “ T

Posting inventory count on Acme
cards

141 £ i [14
113 (14 £ 4
(1] L1 11 [£1

ty rights only in the Accounting and
Hours
Assigned to Rate Worked
C. 8. Gary—Clerk $7.95 day 8
Acct. Dept.
E. E. Ellison 6.60 8
E. R. Neely * G.78 ¢ 8
C. H. Roork “ 5.00 ¢ 8
Ivan Kendall *f 7.25 8
C. A. Montgomery 5.00 ¢ 8
Total.. 48 Hours
(Same Employes) (Same rates) 4% each
Total.. 27 Hours
C. W. Gary—Clerk 7.95 day 5%
E.R. Neely “ 6.78 5%
C. H. Roork * 5.00 “ 514
Total.. 16 Hours

Total hours worked by employes not within seniority district or covered

by agreement.......c.ooeencones

..........................

164 Hours

(3) The Carrier violated the rules of their agreement when it assigned
higher rated work to employes and failed and refused to pay the higher rate
to the following employes covered by their agreement:

Work Date 11-26-40

Measure and mark rail and Bridge
Tirr‘lber in B. & B. Yard
4 i £11

11-27-40
Counting Mtl. in B. & B. Yard

11-29-40
Taking inventory of casting plat-

form and ironrack
(13 £13 [1] &

(4) That all employes shown

C. H. Pearson

R. L. Moore 27%
W. T. Patrick 274
J. M. Bradshaw 2715
H. A. Lewis 27 %
A. Poole 2745

Hours

Assigned to Rate  Worked

J. L. Jackson $0.42 perhr. 4
Semi-skilled Laborer
J. C. Hancock A2 ¢« 4
Somi-skilled Laborer

H. A. Lewis 3.76 per day 6
Store Helper S1he, OT. 1
A. Poole 3.76 perday 8
Store Helper
H. A. Lewis 3.76 perday 6
Store Helper

Total.. 30 Hours

on the Store and Mechanical Roster who

were entitled to perform this inventory work be compensated as follows:

2714 hours at time and one-half rate
13 [11 ié 44 [ 13 113

4

11 i i £é 143 113 41
L (13 i (13 £ [{9 11
11 114 [ 143 i [ {3 (13

(13 i L 13 ié 143 13 1

(5) That the following employes be paid at the higher rate of the position:

H. A. Lewis i3
H. A. Lewis 1 h
A. Poole 8 ho
J. L. Jackson 4
J. O. Hancock 4

Raymond Palmer 6%

hours straight time

hour at time and one-half
urs straight time

144 i £é

113 i€ 11

(13 13 11



€ agreement, but the inconsistency of their position is apparent, In that
claim they contend that employes holding seniority rights in the Accounting
Department must be used in preference to outsiders for store work, while in
the instant claim they complain beeause employes holding Seniority rights in

In Award 660 of the Third Division, Docket CL-702, the Board denied the
claim of one Edwards, regularly employed ag Janitor by the Salt Lake City
Union Depot & Railroad Company, who claimed that he should have been uged
for extra work as a baggage helper instead of an employe from the D, & R.
G. W. 1t had been the practice to use Edwards and another Janitor, Thornwall,
on extra baggage helper’s work outside their regular assigned hours. The extra
work compiained of was performed during Edward’s regular tour of duty.
The Board ruled he should not receive additiona] compensation. In the case of
Thornwall, the other janitor, the Board ruled he should receive extra compen-
sation only for the extra work performed prior to his regular starting time,
In the instant ease all of the extra work complained of wag performed during
the regular tour of duty of the claimant employes of the Store Department,

There is no merit in the claims and contentions of the employes and they
should be denjed. '

taking inventory to be in violation of the yuleg of the agreement and demanded
that this work be given to the employes in the Store and Mechanieal Depart-
meut seniority roster, The clearest statement of the position of the employes
is to be found in two letters, one from R. L. Moore, the Recording Secretary
to Mr. J. W, Womble, Mechaniea! Superintendent, dated January 22, 1941,
which containg the following statement:

“In reply to the third baragraph of your letter, as already explained
to you, it is i i i fori istri
are entitled to perform this work on overtime in preference to employes
from other seniority distriets, employes from othey crafts, and officialsg

A further and different statement of the claim is found in a letter from
General Chairman C. A, Malone to T, H. Niles, Vice President, dated April
18, 1941, where it is stated:

“We contend that if the employes in the Mechanieal and Stores
Department conld not take care of this work during their regular 8
hour assignment, then the Company should have permitted or called
these employes to perform this work, at overtime rates, in preference
to employes not covered by the agreement, and employes from other
Seniority Districts,”

The taking of an inventory in any business is broperly assignable to the
Auditing Department. An accurate inventory is an essential part of any
system of auditing and accounting, and the Auditing and Accounting Dep._art—-
ment of this Carrier was properly in charge of that yearly one day operation.
Some of the work is semi-skilled labor. Some of it may require g special
knowledge or skill in connection with some items of materials. Some of it ig



burely clerical, as writing down numbers, amounts, and figureg, The taking
of an annual inventory occupying one day of time is not a part of the routine
daily work of the Railroad. " Neijther does any particulay item of labor or
service involved in that one day of work come within the true intent and
meaning of seniority rules, A reading of these rules indicates thag seniority.
is a permanent thing which an employe acquires and builds in order that he
may step up to a hetter position or be deferred when forces are reduced.
These rules brovide for the posting of the hames, for the DProtesting of ep-
roheous seniority dates, for the hulletining of positions and vacancies and for
the exercise of seniority rights when such new positions 0T vacaneies oecur.
There is nothing in the rules to prevent the Carrier from using any or all of
its employes in any capacity on the taking of an amnua) inventory, and it
viroplddbe most unreasonable to construe them in guch » manner as is here
claimed,

To say that the six clerks named in the fourth baragraph of the claim had
an absolute right to do this work on an overtime basis ig entirely unjustified.
Overtime pay is intended as » penalty against the Carrier to protect the em-
ployes from being. worked an excessive number of hours without being paid

counting upset in grdey that they may have the privilege of working overtime
and getting overtime pay, These men, Pearson, Moore, Patrick, Bradshaw,
Lewis, and Poole worked their regular hours and received thejr regular pay.
That is all the agreement guarantees. If the system or method of taking in-
ventory is to be taken away from the Carrier after nearly 20 Years established
usage and sound accounting practices, it must be done by a bilateral agree-
ment and not by g unilateral effort to foree the change.

These working agreements are made to promote harmony between manage-
ment and labor and must not be interpreted in an unreasonable way., Refep-
ence to the claim abgve shows that men familiar with the materials being in-
ventoried were used in counting, measuring, ete., and clerks were used for
recording in most instances, and that the entire transaction was carried out in
accordance with established usage within the time required by the Accounting
Department., Taking an inventory ig similar to taking an audit of a Ticket
Agent’s sales and cash. No one would contend that the Ticket Agent himself
should he the only one to audit his OWn records, and thege clerks should not
contend that it is contrary to the rule or contrary to common sense for the
Accounting Department to send in the proper men to take an Inventory in the
shortest possible length of time, and therefore with the lowest turnover of
materials while the inventory is being taken, In connection with this inventory
Nno new positions weye created and there was nothing upon which any bulletin
could have heen Posted, nor to which seniority rights could be applied, Tt is
an attribute of management to determine when and how work is to be done,
and to determine whether overtime should pe necessary or extra employves
temporarily needed. Nothing hag ‘happened in this case so far as the first four
claims are concerned that has violated any rule of the agreement or any right
of seniority.

As to the third ang fifth claims that H, A. Lewis, A. Poole, J. I.. Jackson,

. Hancock ang Raymond Palmer he paid at the higher rate for the work

which they were performing the matter is different. They are entitled to the

extra pay which they claimed, and claims Nos, 3 and & should be allowed,
under rule 39,

FINDINGS: The Third Division of the Adjustment Board, after giving
the parties to this dispute due notjce of hearing thereon, and upon the whole
record and all the evidence, finds and holds: -

That the carrier and the employes involved in this dispute are respectively
carrier and employes within the meaning of the Railway Labor Act, as
approved June 21, 1934;
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That this Division of the Adjustment Board has jurisdietion over the
dispute involved herein; and

That claims 1, 2 and 4 should be denied, claims 3 and 5 should be
sustained.

AWARD
Claims 1, 2 and 4 denied, claims 8 and 5 sustained.

NATIONAL RAILROAD ADJUSTMENT BOCARD
By Order of Third Division

ATTEST: H. A. Johnson
Secretary

Dated at Chicago, Illinois, this 18th day of October, 1942,



