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PARTIES TO DISPUTE :

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES
THE BALTIMORE AND OHIO RAILROAD COMPANY

STATEMENT OF CLAIM: (1) That Section Foreman Meece ang his
crew of Liberty, Indiana, Indianapolis Division, were required by the Carrier
on April 23 ang 24, 1947, ¢o perform services coming under the classification
of Bridge and Building work:

(2) That Section Foreman Meece be allowed the difference in rate between
what he received as Section Foreman and what he should have received at
B&B Carpenter Foreman’s rate:

(3) That the members of the crew of Section Foreman Meece who were
engaged in this work be allowed the difference in rate between that baid asz
Section men and that they should have received at B&B Carpenter’s rate,

each day replacing the old inner guard rajl on Bridge No. 16, Liberty, Indiang.
The former guard rail wag composed of 584 section steel rgi] and the new
guard rail was composed of 90# RA section steel raj]. Bridge No. 16 is an
open deck, single-track bridge, approximately 620 feet long, with a2 maximaom
heighth of 77 feet from bottom of stream to top of rail, For the service

The agreement between the parties to this dispute, effective April 17,
1930, and as subsequently amended, is by reference made & part of this
statement of facts,

POSITION oOF EMPLOYES: Rule 67(2) states ag follows -
“Rule 67. COMPOSITE SERVICE.

a
skilled use of toolg customarily used in such work as carpentry,
painting and glazing, tinning ‘and roofing, plastering, bricklaying,
paving, masonry, conereting, construction and maintenance of coaling
stations, bridge construction and repairs, steel bridge and scale erect.
ing and repairing, and such other work as ig required in the construe-
tion and maintenance of railroad structures.”

work as “such other work as ig required in the construction ang maintenance
of railroad structures.” It is the position of the Employgas that this gnard rail
in question is g part of the bridge maintenance of Bridge Number 16,

The Carrier in ftg discussion of thig claim on the property has helq that
because this guard rail so happened to be made of steel, and Previously had been



~In the latter Award, that Division together with Referee Norris C, Bakke
found in part:

dela:_sr iﬂdicates concurrence ip construction of agreement made by
carrier,

The particulay claim wag denied.

This Carrier hasg conclusively demonstrateq that the “Composite Service”
rule in the current Maintenance of Way Agreement upon which thig claim
is based firgt appeared in jtg present form as Ryle 68 in the Maintenance of

ay Agreement, effective ag of January 12, 1922, Thereafter it appeared
in this same form as Ryle 67 in the Maintenance of Way Agreements effective
as of October 1, 1926, and as of Apri] 17, 1930. During thig entire period
of time and in fact for Mmany years prior thereto, track forceg were required
to perform the service herein brotested, The record indicates that up to the
bresent time they did so without Specific protest, Under these circumstances
the Carrier submits that the employeag substan_tial acceptance of the inter-

of more than twenty-fivae Years from entering a protest that the Carrier had
acted improperly on the specified dates in thjs dispute,

In view of the above the Carrier submits that the Awards of this Division
do not Support this claim,

In view of the above and in view of all that is contained herein the
Carrier respectfully requests the Division to hold thig claim ag being one
without merit and to deny it accordingly,

Exhibits net reproduced,

Both groups, B&X and track forces, are covered by the same Agreement
and by the Same rule, Rule 67 {a} and (b). Guard rails, outer op inner, are
not mentioned in Rule 67 (2) or (b) although many kinds of work are itemized,

he outer guard raj], constructed of timpep “to hold bridge ties in position
So that they will not bunch together with the movement of traffie over the
bridge” ig conceded by the Carrier to be bart of the bridge construction angd
belonging to B&B employeg,

8ays “safety to equipment and to the bridge.” The Argument has beep
broadened to cover inner guard rgils on all bridges of this Carrier but the
claim here ig specific as related to Bridge No. 16, We shall confine our eop-
clusions to this specifie claim.

Bridge No. 1¢ was built in 1905, There is_nothing_in the record that
indicates how many times the inner guard rail on thig bridge has bean
changed op replaced,

The Carrier states, “Following the installation of the steel trusses and
the platform of this open deck bridge ( 1905) track forces . - . Were properly
required to install the inmer guard rajl, Furthermore, In the period of time
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fepresented by the opening of this bridge to traffie up to the present, track
forces . , . have been , . - required as g part of their regularly assigned
duties to perform Whatever work Was necessary in altering, repairing or
Mmaintaining the Inner guard rail on this particular insta.llation.” It is this
Particular installation, Bridge No. 16, that we are dealing with here,

This statement of the Carrier is unchallenged except for the following
statement by the Organization, “it is very evident that work of this type
Previously performed op Bridge 16 at Liberty, Indiana, was obviously
Performed by B&R men., Otherwige there would he no claim at thig time,”

¢ find no factua] Support in the record for that Supposition,

The Organization cites Award No. 2337 in support of its position, namely,
that apart from the fact that the inner guard rail ig gn integral part of the
structure, the “reason or burpose” for installing it is controlling, If other
elements were not involved, there ig much to be said for the applicability

belongs rests on the purpose for which the work is done.” The facts, however,
must support the conclusion, The Purpose here is not g single one ip the
Sense envisioned jin those awards. The purpose here is to pProtect running
equipment, bassenger and freight, the bridge itself and trackage on the
bridge and at the approaches. It is to protect life,

shows this inner guard rail extends some 66 feet along the track from the
back-walls of the bridge.

To paraphrase what we have saig in Award No. 4637 in support of the
Organization's claim there, we believe we will be lesg likely to “extend or
expand” the present Agreement and lesg likely to interfere with rational
negoliiation of the issue on the broperty if we deny this claim than if
we allow it,

We find support for our denijal of the exclusive right to the replacement
of the inner gunard rail on Bridge 16 to B&RB employes in Awards Nos.
1078, 1134 and 4160. Here, as in Award 4160, we emphasize that oyr finding
is based on custom and practice and is confined to the facts ag Dresented
in this case,

FINDINGS: The Third Divison of the Adjustment Board, after giving
the parties to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and holds:

That the Carrier and the Employes involved in this dispute are respec-
tively carrier and employes within the meaning of the Railway Labor Act,
as approved June 21, 1934:

That thig Division of the Adjustment Board has Jurisdiction over the
dispute involved herein; and

That the evidence of record does not diselose any violation of the
Agreement.

AWARD
Claims 1, 2 and 3 denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: A. I Tummon
Acting Secretary

Dated at Chicago, Hlinois, this 18th day of November, 1949,



