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THIRD DIVISION
Jay 8. Parker, Referee
—_—
PARTIES TO DISPUTE:

, E A
PANY; GULF, COLORADQ AND SANTA FE RAILWAY COM.
PANY; PANHANDI AND SANTE FE RAILWAY COMPANY

compensatiop due them from on or abqut April_ 4, 1948 f'or 'ti_le difference

EMPLOYES’ STATEMENT OF FACTS. Prior tq April 4, 1948 Claim-
ants Johnson and Gidding Were employed ag Chefs on Carriers' Traing 5-8,

POSITION OF EMPLOYES: Employes contend that Carrier violated the
eXisting Agreement by unilateraﬂy reclass:tfying the run ¢4 which Claimant;s
Were assigned on the Teaxag Ranger, a Class A run, to a Clags D vun, 1t 1§
elementg] that parties to an agreement cgp only modify or change that agree.
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assignment of that work to another class, ie., Waiters—in-charge. The claim-
ants in the instant dispute were neither deprived of work nor the right
to continued service in the same class to Wwhich assigned prior to the change
in dining car assignments effective April 4, 1948. The claimant employes in
this dispute were, prior to April 4, 1048, assigned in Class «“p» waiter-in-
charge dining car scrvice on Trains 27 and 28 and were simply transferred
to the same clags “D” waiter—in—charg'e dining ecar service on Trains 5 and
6 effective April 4, 1948. In other words, the elaimant employes in this dis-
bute were in the same identical eclass of dining ecar service after April 4,

The Employes’ claim in the instant dispute is not only an attempt to
obtain the establishment of an additional Clasg “A”» run in lieu of 4 long-
existing Clasg “D” run, but is also an attempt to obtain, through the medium
of an award, instead of hy negotiation, the adoption of a new rule or prin-
ciple that existing assignhments may not be transferred from one train to
another without negotiation and agreement between the Organization and
the Carrier. The Board ag established by the amended Railway Labor Act
is only authorized to construe and interpret the agreement rules in effect
between the parties, and may not amend or otherwise revise those rules.

The Carrier submits that the assignment of the dining car run on
Trains 5 and ¢ between Newton and Fort Worth as a Class “D” run as of
April 4, 1948 was not in violation of any of the provisiong of the existing
Agreement nor was it arbitrary, unreasonahle or capricious. The assignment
was made in good faith and in reasonable eXercise of managerial discretion,

In conclusion, the Carrier asserts that In addition to not being supported
by the agreement rules, the Employes’ elaim in this dispute was not pre-
sented until September 29, 1948 and is therefore subject to the restrictions
contained in Article VI, Section 9 of the current Dining Car Employes’
Agreement reading:

“Section 9. No pay claim will be given consideration or adjusted
unless presented to the Company in writing within 30 days from pay
day for last bay period of calendar month during which claim orig-
inated. When time claims are filed within the 30 day period named
and are not allowed, the employe will be notified of the reason there-
for. If a time claim involving a shortage of eight (8) hours or more
is allowed, the employe will upon request be given a separate voucher
for the amount.”

The Carrier respectfully requests that the claim be denied.
{ Exhibit not reproduced.) ‘
OPINION OF BOARD: The statement of claim appearing in the Em-

ployes’ ex parte submission is set forth in full immediately Preceding this
Opinion and need not be repeated. We note, however, the trains involved

are 5-6 instead of 5-4 as therein stated.

The Carrier ingists, and we may add without denia] on the part of the
Employes, the claim as handled on the property did not include the phrase
“and other employes similarly situated” but was limited solely to the four
employes therein named. At this time, for reasons to be presently disclosed,
We regard the matter ag of little consequenca,

Allegations of fact contained in the respec‘give submissions are wholly
irreconcilable and entirely unsupported by probative evidence,



_On the other hand, the Carrier assertg p
assigned to g Class “z " dining cay assignment, either brior to gy after Apri]
4, 1948 op any of the Carrier’s bassenger trains, hyg Were agsignaq at all
times to Class «p» dining cap runs or assignmentg on locaj bassenger train
runsg. In fact, it Aatly denjeg they were ever I
on the Texas Ranger, 1t further states that there hag Jever been any change
in their assigned class of Service and that they continued to receive €xaectly the
Same rateg of bay after April 4, 1948, they hag received prigr to that date,

ular_case involved, it is obvions Promptness egp only he achieveq When the
Parties make it Possible by Presenting an adequate record in Support of their
respective bositiong,

In the instant ‘ase, as we have heretofore indicated, all we have before
us are directly conflicting assertions ag ¢ the decigive facts relied on, In
faet, sg divergent, that it ig crystal cleay One or the other of the bartieg ig
mistaken, In that situation, Wwith 5 record devoid of any probative evidence
whatsoever, all we can do is o remand the Cause for a joint check to determine

the faetg, It i go ordered,

FINDINGS: The Thirgd Division of the Adjustment Board, after giving
the parties to this dispute due notjee of hearing thereon, and upon the whole
record and gj the evidence, finds and holds:

That the Carrier and the Employes involved in thig dispute are respec-
tively carrier and employes within the meaning of the Reilway Labor Act,
a5 approved June 21, 1934;

That thig Division of the Adjustment Board hag Jurisdietion over the
dispute involved herein; ang

That the facts relied upon by each of the parties are unsuppoi‘ted by
evidence ang S0 conflicting they cannot he resolve_d without Temanding the
cause for a joint check so that they may he determined.

AWARD

The case i Temanded ag per the Opinion ang the Findings Without prej-
udice to the rights of the barties, gp either of them.

NATIONAT, RAILROAD ADJ USTMENT BOARD
By Order of Third Division

ATTEST: A. I. Tummon
Acting Secretary

Dated at Chicago, IMinois, thig 10th day of August, 1850,



