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NATIONAL RAILROAD ADJUSTMENT BOARD
THIRD DIVISION

Edward F. Carter, Referee

PARTIES TO DISPUTE: .
BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

SOUTHERN PACIFIC LINES IN TEXAS AND LOUISIANA

(Texas and New Orleans Railroad Company)

STATEMENT OF CLAIM: Claim of the System Committee of the
Brotherhood:

(1) That the Carrier violated the Agreement on or about January
18, 1949, by assigning to the Alllhand and Briley Construetion
Co. of Dallas, Texas, the work of raising the Devil’s River bridge,
building the approach, and making the necessary line changes;

(2) That all the classes of Maintenance of Way forces of the type
and class employed by the contractor, holding seniority on this
Division and District be paid at their pro rata rates for a number
of hours equal to the number of hours consumed by the con-
tractor’s forces in performing the work referred to in Part (1)
of this claim; such number of hours to be divided proportionately
among those employes involved.

EMPLOYES’ STATEMENT OF FACTS: On or about January 18, 1949,
the Carrier assigned employes of the Allhand and Briley Construction Com-
pany, general contractors, to perform work necessary in comneetion with
the raising of the Devil’s River bridge and rebuilding the approaches, and
making the necessary line changes connected therewith.

During the period the contractor’s forces were engaged in this work, the
Carrier had in its employment a large number of Maintenance of Way forces
who were regularly assigned to perform work of the type performed by the
contractor’s employes. The Carrier’s own Maintenance of Way forces have
prior and subsequent to January 18, 1949 performed work of a type and
nature similar to that which the Carrier allocated to the employes of the
Ailhand and Briley Construction Company.

The agreement in effect, dated December 1, 1937, between the two parties
to this dispute, and subsequent amendments and interpretations are by refer-
ence made a part of this Statement of Facts.
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spondence in Exhibit 4. A claim was handled on the San Antonic Division,
but that was not appealed. Exhibit 4 includes a statement showing what each
of these claimants was doing. However, it will readily be apparent that
the claimants are men who could not have done anything that the contractor
was doing. It ineludes crane men, adzer operators, tractor operators, bolt
tightener operators and others who would have no part in a job involving
blasting and meoving 80,000 yards of solid rock.

During the entire life of this Agreement the Carrier has contracted
the construction of line changes and similar large projects. The reason is
simple. We do not have the men or machinery or the going organization
to do work of this nature; it is heyond the normal maintenance work we do.
We have no rule in our Agreement requiring us to build up temporary
organizations to do occasional jobs of this kind, and it would be wholly
unreasonable to expect us to do so. This claim should be denied because it
is not supported by any rule in the Agreement. It is an attempt to get a rule
requiring us to do something we have not agreed to.

The Carrier has shown that the claim here presented has not been prop-
erly progressed on the property, and that the claim now hefore the Board is
not one that has ever been handled on the property. The Carrier has shown
that the eclaim is eompletely erroneous in material facts and that it should
be denied. The Carrier has also shown that the work of building a new rail-
road line is not maintenance work, and is work that may properly be done
by contract.

The Carrier prays that thigs elaim be denied.

(Exhibits not reproduced.)

OFPINION OF BOARD: On or about January 18, 1949, the Carrier con-
tracted certain work in connection with the raising of the Devil’s River bridge
and rebuilding the approaches, and making the necessary line changes in
connection therewith, to the Allhand & Briley Construction Company who will
hereafter be referred to ag the eontractor. The elaim now before us is much
broader than the contract actually entered into with the contractor. The
record establishes that the only work performed by this contractor was the
blasting out and removing of 80,000 cubic yards of rock and preparing a sub-
grade on the new line that had to be constructed. The opinion will necessarily
be limited to this item.

The Carrier urges that the claim here made was not the claim handled
by the parties on the property. It is true that the claim before us is broader
then the dispute on the property as shown by the correspondence between
the parties. The claim handled on the property was for time for all work
performed at Devil’s River bridge by the contractor. To the extent that the
claim hag been expanded on appeal from the claim as handled with the highest
operating officer charged with handling such disputes, it is invalid as being
an improper variance from the issues made up on the property. This leaves
within the scope of the appeal the right of the Carrier to contract the blasting
out and removing of 80,000 cubic yards of rock and the preparation of the
sub-grade for the new track. The claim as filed is broad enough to include
this issue and to this extent is not a variance from the issues handled on the
property.

The general rule is that a carrier may not contract with others for the
performance of work embraced within the scope rule of a collective agreement
made with its employes. There are, however, certain exceptions to this general
rule which necessarily exist and which have been recognized by this Board.
Generally stated, the exceptions referred to permit the contracting of work
where, in performing the work, there is need for special equipment not
ordinarily used or possessed by the Carrier, or special skills not normally
found in the B&B forces. The Carrier asserts in the present case that the
rebuilding of the track in a different location is work not within the scope
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of the Maintenance of Way Agreement, We do not concur with this view.
The building of new grade and the construction of new track under ordinary
conditions is within the seope of the Maintenance of Way Agreement. It is
only when such new construction eomes within recognized exceptions hereto-
fore alluded to, that it can he said to be outside its 8cope. An examination of

the facts in each case is ordinarily nhecessary to make the determination,

The work performed by the contractor involved a cut through solid rock.
It involved blasting and the uge of power shovels, large buildozers and heavy
dump trucks. It is the eontention of the Organization that employes were
available who could have operated these machines, We do not agree with the
Organization that machine operators primarily engaged in operating bholt
tighteners, tie adzers and other small machines are qualified to operate the
machinery useq by the contractor on this job. We do think that there were
some employes shown by the reecord who could have performed the work.
The skills involved were not such as would of itself warrant the Carrier in

carriers no longer maintain equipment for this burpose or employes partic.
ularly qualified to perform thig work, especially where unusual conditions are
met in getting the work done. A carrier ig obliged, of course, to maintain
adequate forces that appear reasonably necessary to perform the work in-
cluded within the scope of the agreement. It is not required to maintain forces
to perform work that is not anticipated or out of the ordinary.

The Carrier is expected to provide the tools and equipment necessary to the
usual and ordinary operation of the railroad. It is not required to have
expensive equipment whose use is_: only oceasionally Deeded. It is the funetion

the operation of the railroad is not ordinarily a justification for contracting
out work that is within the scope of the agreement. On the other hand, the
need for expensive equipment for which it has only oceasional use may justify
a farming out of the work to persons having the equipment to perform it,

The record in the present case shows that the contractor used a 2-yard
bower shovel, a 1%5.yard bower shovel, three large size bulldozers and s
number of dump trucks with & capacity as high as five tons. The Carrier’s
officers state that the Carrier does not have any such €quipment and that
it would have no general use for this heavy machinery. There. is evidence

power shovels and bulldozers exceeds that which can be used in ordinary
railroad work. We think the evidence shows that the equipment required was
special and costly, and such that the Carrier could not be expected to buy
in view of the very limited use to which it could be put,

Under such circumstances, it was not contemplated by the parties when
the agreement was made that the work of blasting and moving the 80,000
cubic yards of roek would come within the Scope of the agreement. The
removal of such a quantity of solid rock was so unusual and the equipment
used to accomplish it was so large, special and costly that we cannot reason-
ably say that it was included within the scope of the agreement. Under such
circumstances, it cannot be said that the Carrier failed in its obligations to its
B&B forces in contracting the work as it here did.

FINDINGS: The Third Divis@on of the Adjustment Board, after giving
the parties to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and holds:



That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the agreement was not violated.

AWARD
Claim denied. _
NATIONAIL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: A. 1. Tummon
Acting Secretary

Dated at Chicago, Illinois, this 18th day of December, 1950,



