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NATIONAL RAILROAD ADJUSTMENT BOARD
THIRD DIVISION

Francis J. Robertson, Referce.

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS,
FREIGHT HANDLERS, EXPRESS AND STATION EMPLOYES

THE OGDEN UNION RAILWAY AND DEPOT COMPANY

STATEMENT OF CLAIM: Claim of the System Committee of the Broth-
erhood of Railway and Steamship Clerks, Freight Handlers, Express and
Station Employes that the Ogden Union Railway and Depot Company and/or
its officers violated the terms of the existing agreement

(a)} By failing or refusing to call and work Mr. Merrill Haven on
5 A.M. to 1 P.M. Station Director position on December 7,
1949; and

(b} The Depot Company shall now compensate Mr. Haven for
eight hours' pay at rate of time and one-half for December
7, 1949,

EMPLOYES’ STATEMENT OF FACTS: The Ogden Union Railway and
Depot Company is a switching terminal facility at Ogden, Utah Jointly owned
and operated by the Union Pacific and the Southern Pacific Railroad Com-
panies, where this eclaim arose,

On the date of this claim, December 7, 1949, there were agsigned to
the Station Director forces, along with other station directors in the Union
Station, 1. L. Griffith to position number 87.7 working 5:00 A. M. to 1:00
P. M., Mr. Merrill Haven to position 87-6 working 5:30 P. M. to 1:30 A. M.,
and Mr. E. 8. Crompton, Relief Station Director, with Tuesday and Wednesday
a8 rest days of each week. .

On Wednesday, December 7, 1949, the carrier granted Mr. L. L. Griffith
bermission to be absent from position 87-7. There were no established
extra men available to fill this position, there is no extra board agreement
Providing a means to fill the position, and there were no furloughed employes
available to fill the position. Hence, it became necessary to fill the position
by calling another regularly assigned available Station Director to fill
this position, :

Senjority dates of the two involved employes are as follows:

Merrill Haven  Terminal Seniority date Sept. 20, 1938
E. C. Crompton o “ “ Dee. 26, 1941

The officer in charge calling the Station forces called Mr. Crompton
who is the junior of the two named employes to work on position 87-7
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Passenger Director working from 6 P, M. to 2 A. M., and had already worked
eight hours on this date. Relief Passenger Director Crompton, who had
Performed no service on thisg date, was called to fill the vacancy, ‘The
Employes contended that the senior employe was S, LaFreniere, and not-

this date, a claim is entered in his behaif for eight hours at the Punitive
rate of time and one-half on the basig that he should have been used in
lieu of Crompion.

We returng now to the claim of M. Haven. The circumstahces are
identical: On December 7, 1949, a vacancy of one day existed on position

used. The record will show that S. LaFreniere wag available, as he was
in the other case, having worked from 6 P. M., December 6, 1940 to 2 A, M,
December 7, 1949, The Employes, however, come forth with a claim not for
LaFreniere but for Mr. Haven, who ig the junior employe,

In the instant case, if Haven had been used the Employes would then
contend that LaFreniere should have been used. As stated in the La-
Freniere claim, if one day vacancies are to be filled as an exercise of sen-
iority basis then it is incumbent upon the employe desiring the position
to make application for it. A claim cannot Properly be asserted because
& junior employe is used unless he has made such application.

The Employes’ Positions are contradictory to the boint of direct Opposi-
tion and as such are rendered untenable, gs the assertion in one case that
LaFreniere, being the senijor employe, should have been used, is effectively
controverted by the assertion in the other under identical circumstances
that Haven, a junior employe, should have been used. To sustain the posi-
tion in one case is to deny it in the other,

The claim of Haven cannot be sustained as the Employes’ contention

that the senior employe must he used 18 Incompatible with the claim since
Haven, as we have shown, was not the senior employe.

{Exhibits not reproduced.)

OPINION OF BOARD: As of Wednesday, December 7, 1949, there were
Seven positions of Passenger Director maintained by Carrier serving around
the clock on overlapping shifts, Three relief assignments were in effect to
relieve the aforesaid bositions on assigned rest days. On December 7,
1949, one of the employes regularly assigned to the 5 A. M. to 1 P, M. shift
was ahsent and the vacancy was filled by calling one of the incumbents of
the regularly assigned relief bositions who wags then on his rest day. The
latter employe wag Junior to Claimant who was reguiarly assigned on the
530 P. M. to 1:30 A. M. shift, rest days, Tuesday and ‘Wednesda.y.

Essentially the same contentions are made by Carrier and employes
in this docket gg in Award 5286. Actually the only factual difference is
that in this docket the question of proper selection of employes to fill g one-
day vacancy on g regularly assigned position is involved, whereas in Award
5266 overtime hours arising in connection with class of work Was involved,
Here there were no extra or furloughed employes available to fill the vacancy.
Under these circumstances and under the principles therein stated, the senior
available, regularly assigned eémploye should be called for the work., Ag we

Agreement. If the genior, reguiarly assigned employe is called but not
available, obviously, no basis exists for a claim if the next senior employe is
calied. Here, Carrier did not attempt to eall the Senior man. In that it
was in violation of the Agreement. A sustaining award ig indicated.

Carrier’s contention, to the effect if the senijor Man must be calleq,
the Company should be relieved from Payment of punitive time under Rule
53 providing that the Company shall not he penalized by the Payment of
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Punitive time in the exercise of seniority rights, etc., is untenable, The
requirement of payment of the punitive rate is not occasioned by the

hours in the day or work on his relief day as the case may be. However,
in assessing the proper penalty in this docket, it must be borne in mind that
the Claimant did not perform any work. The penalty rate for work lost
because it was given to one not entitled to it under the Agreement is the
rate which the occupant of the regular position would have received, if he
had performed the work. Here, the regularly assigned emplove would
have received the pro rata rate had he worked on Wednesday, Decémber
7, 1949. Accordingly, that is the proper penalty, :

FINDINGS: 'The Third Division of the Adjustment Board, after giving the
barties to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and holds:

That the Carrier and the Employe involved in this dispute are respec-
tively Carrier and Employe within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute invelved herein; and

That Carrier violated the Agreement.
AWARD
Claim (a) sustained and (b) sustained but at pro rata rate,

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: A. I, Tummon
Acting Secretary

Dated at Chicago, Illinois, this 19th day of March, 1951.



