Award No. 5346
Docket No. MW.5217

NATIONAL RAILROAD ADJUSTMENT BOARD
THIRD DIVISION

Francis J, Robertson, Referee.

PARTIES TO DISPUTE:
BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES
BOSTON AND MAINE RAILROAD

STATEMENT OF CLAIM: Claim of the System Commitee of the
Brotherhood:

(1) That the Carrier violated the Agreement by calling a junior work
equipment operator to pPerform work on Sunday, May 18, 1948, at Roston,
Massachusetis and did not call the senior work equipment Operator who
was stationed at the same point.

(2) That Work Equipment Operator D. w. True be reimbursed for
the wages lost on account of the Carrier's violation of the dgreement re-
ferred to in part (1) of thig claim,

EMPLOYES’ STATEMENT OF FACTS: Prior to Sunday, May 18, 1948,
the Carrier hag two (2) Cranes Stationed, ang working, in fhe Boston
Termina]l area, Boston, Massachusetts,

The senior crane Ooperator, D. W. True, operated Crane W-3304 and the
Junior crane Operator, Z. H, Eldridge_, Operated Crane W-3346.

The two machines are of the Same type and are used t{o perform
similar work,

On Sunday, May 186, 1948, it was necessary to use one of these cranes
in Yard No. 20 in the Boston Terminal area,

The Carrier called operator z. H. Eldridge, the junior Operator, to
perform the necessary work, )

Claim on behalf of Senior Operator D. W. True, who was adversely
affected, wag filed with the Carrier and claim wag declined,

The agreement in effect hetween the two parties to thig dispute dated
May 15, 1942, ang subsequent amendments and interpretations, are by ref-
€rence made a part of this Statement of Facts,

POSITION OF EMPLOYES: Rule 1 of the effective agreement resds
as follows: ;

“I-—SEN!ORITY—-—-EFFECTIVE DATE. Seniority begins at the
time the €mployes’ pay starts in the class in the Sub-department
on their seniority disfriets. An employe awarded an advertised
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Management Which piece of equipment shap be used on 8 specific Project,
Carrier hag not delegated this Prerogative to any one, either by rule or
bractice, and it does not intend to gq s0. )

SUMMARY-
Carrier hag Conclusively shown above that:

(1} The only ruie offered in Support of claim in thig Docket (Rule 2)
is inapplicable. )

(2) It has not been the Practice tg always use the senior employe
of g Seniority 8roup for Overtime or extra service,

(3) It is Carrier's Prerogative to determine What equipment shall pe
used on any particular Job.

(4) It ig the practice to post for bid ang assign the Operation of
tors,

Specific cranes to individua} Opera,

(5) It is the practice to use the assigned Operator, if available, when
4 specific crane is useq.

(6) The assigned operator of Crane W-3346 was Z. H, Eldridge and
he was ugeq on Sunday, May 186, 1948,

(7)  Claimant D. W. Trge has failed to work Overiime on severgl
OCcasions,

There iy o merit in the claim in this Docket and it shouiq be denied,

OPINION OF BOARD: On Sunday, May 16, 1948 it was Necessary to
use a crane to clean up some Work in the Boston Terming] area. The Track
Supervisor having Jurisdiction over that areg Was instructed to use Crane
No. W-334¢ for that bPurpose and z, 1. Eldridge, assigned Operator of that

i wh

to Eldridge, wag assigned to the Oberation of Crane No. W-3304 and claimg
that he wgg entitled to breference in the Performance of this overtime woryr.
It is Conceded by hoth barties that Crane Operators bid in anqg are assigneq
to operate Specific craneg,

gDespite Carrier's contention to the contrary, it jg well settleg by awardgg Quore
of t is Board that €ven though there are no specific rules in the Agreement ¢ p)

assigned that Particular Piece of equipment with itg Operator to Perform
the work in Question for fhe Purpose of defeating the senjor employe'y right
to preference for overtime work,

In our Opinion it is incontrovertiple that the choice of what Plece of
equipment ig to be used for the accomplishment of 2 given task ig g matter
of managerig] discretion, If that choice ig challengeq by the Employes, the
burden ig upon them to Show by clear and Convinecing evidence that Carrier
has arbitrarily exercised jtg Judgment in gn attempt to €vade the application
of the Agreement, Here, the Employes agsert that the two Cranes were
both available and of the same type and, hence, the senior €mploye ang his
crane should have been used. Without ]aboring the Question ag tqo whether op
not the craneg were of the Same “type”, we Observe that the Crane ugedq
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was powored by a diesel engine and the other by & gasoline engine. The
crane used wag normally assigned to the Jjurisdiction of Track Supervisor
Quigley, under whose Jurisdiction the work on the Sunday involved was per-
formed, whereas the other crane was assigned to another Track Supervisor
and was used during the breceding week on gz day to day basis under Mr.
Quigley’s charge pending' the return of that Track Supervisor from Revere.
It is asserted by Carrier that, under the circumstances, it wag decided by
those responsible for the work that Crane No. W-3346 was better suited for
its performance. We find no affirmative broof of record adduced by the
Employes to indicate that this decision wags not in the exercise of reasonable
managerial discretion. Accordingly, the claim should be denied.

FINDINGS: The Third Division of the Adjustment Board, after giving
the parties to this dispute due notice of hearing thereon, and upon the whole
record and ail the evidence, finds and holds:

That the Carrier and the Employe involved in this dispute are respec-
tively Carrier and Employe within the meaning of the Railway Labor Act,
a8 approved June 21, 1934; ]

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That Carrier did not violate the Agreement.

AWARD
Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Divisfon

ATTEST: A. I Tummon
Acting Secretary

Dated at Chicago, Illinois, this 24th day of April, 1951.



