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NATIONAL RAILROAD ADJUSTMENT BOARD
THIRD DIVISION

Jay S. Parker, Referee,
—_——
PARTIES TO DISPUTE:.

NORTHERN PACIFIC RAILWAY COMPANY

STATEMENT OF CLAIM: Claim ag Presented by the System Committee
of the Brotherhooq in behalf of store helpers at Northtown (Minneapolis)
that they be paid at time ang one-half rate from 4:00 A. M. to 5:00 A. M.
retroactive to September 1, 1949, pageq on Rule 43 of the Clerks’ Agree-
ment effective June 1, 1948,

CARRIER’S STATEMENT OF FACTS: Prior to September 1, 1949, there
were three positiong of store helper maintained at Northtown, which posij-
tions were assigned to work as follows-

One store helper—7.30 A. M. to 4:00 P, M, Monday through Saturday
One store helper—4:006 p, 31, to 12 Midnight Monday through Saturday
One store helper-—12 Midnight to 8 100 A, M, Monday through Saturday

Sunday was the assigned rest day of each of these three positions and
none of these positiong was filled on such day.

The position of store helper assigned to work from 8:30 A. M. to 5:30
P. M. effective ‘September 1, 1949, is not filled on rest days, but the Position
of store helper assigned to work from 7:00 P, M. to 4:00 A. M. effective
September 1, 1949, is filleq On rest days by the occupant of g reljef assignment,

M. E. Daje Occupies the position of store helper that was assigned to
work from 4:00 p. M. to 12 Midnight brior to Septembey 1, 1949, and that
was assigned to work from 7:00 P. M. to 4:00 A, M. effective September
1, 1949,
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tained, it woulq be permissible for Management tg assign a Night Yard
Clerk or Call Clerk to hours of service with an ending time between 1 A M.
and 5 A. M. to Permit of his performing regular work customarily attached
to his position connected with g train arriving or departing from the termina]
between these hours. This wag the sole burpose of the rule gng to the best
of our knowledge until the instant cage arose has been go applied.

In arranging forceg to meet  changes due to the Forty-Hour Week
Agreement, effective September 1, 1949, the Carrier gave notice jtg exist-
ing six-day, round-the-clock, Service at Northtown (Minneapolis, Minne-
sota ) storerooms would he changed by abolishing one of three positions
and by substituting in ljey thereof the two réiaining positions with assigneq
hours of the first shift, 8:30 A. M. to 5:30 P, M., five days per week, Mon-
day through Friday, and the second 7:00 P. M. to 4:00 A, M., seven days
per week, with Tuesdays and Wednesdays as rest days,

Following inauguration of the foregoing change the Employes filed a
claim on the property charging in Substance that the ending time of the
Position with hours 7:00 P.M. to 4:00 A. M. was Prohibited by the Agree-
Mment and the Carrier’s action in fixing such ending time gzt 4:00 A, M.,
instead of 5:00 A .M., or later, was in violation of itg terms., Thig claim
was progressed on the Property to the Carrier’s highest reviewing officer
and denjed. Thereupon,  for reasons not here material, the Carrier took
steps resulting in the Presentation of the claim to this Board.

The sole issue raised by the respective submissions of the parties re-
lates to whether the ending time fixed by the Carrier resulted in a viola-
tion of the Agreement, For that reason it shoul_d be stated at th_e outset

approval of other matterg incident tg the heretofore related change ag
made by the Carrier,

Rule 43 of the Agreement, ¢onceded by the parties to pe decisive of
the instant dispute reads-

“No position will have an assigned starting time between the
hours of 12 midnight and 5:g0 A.M. No position will have an
assigned ending time between 1:00 A.M. and 5:9p AL M., except
that an assignment with ending time between 1:00 A. M. and 5:00

A.M. may be made to meet service requirements,”” (Emphasis sup-

plied.)

The emphasized portion of the ruyle above quoted ig eXpress, concige,
clear and unambiguous, Therefore, under every well known rule of con-
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to the time such terms were incorporated in the Agreement. Stated dif-
ferently, once a contract is negotiated and executed it becomes the contract
of the parties and speaks for itself where its language is clear and un-
equivocal, and neither the Courts or other administrative or semi-judicial
bodies have any right to reach out and give it any construction othér than
that required hy its express terms. Still differently stated, the uniform rule
is that intention of the parties can never be resorted to in constructing a
contract unless the terms of that instrument are indefinite, ambiguous,
and so uncertain that what they mean can only be determined by resort
to what was intended.

There can be no question regarding the emphasized language appear-
ing in the rule heretofore guoted. It is clear, definite and certain. Therefore,
applying the rule just mentioned we are forced to conclude it means just
what it says, i.e., that an assignment may have an ending time which is
between 1:00 A.M. and 5:00 A, M. if such assignment is made to meet
- service requirements of the Carrier.

The conclusion just announced necessarily requires an additional one
that the Employes’ contention Rule 43 does not apply to a store helper’s
position and is limited solely to positions having duties incidental to the
direct movement of trains must be rejected.

Thus, it appears the only question remaining is whether the assign-
ment herein involved, with an ending fime of 4:00 A. M., was made to meet
service requirements. The record on this point is far from satisfactory.
True, it is replete with assertions and counter-assertions which are entitled
to little, if any, weight. However, it does contain a statement by the Gen-
eral Storekeeper, setting forth the existing conditions and stating that
following a study of Northtown force assignments it appeared that related
service requirements could be effectively covered by assigning a second
shift store helper to cover the period from 7:00 P.M. to 4:00 A, M. with
one hour for lunch. Another bit of concrete evidence is to be found in
the fact that prior to the change serviee requirements necessitated an
employe on duty at that hour. The force of this is, of course, weakened
by the fact the Carrier was able to arrange so as to blank hours from
4:00 A. M. to 8:30 A.M. Even so, when considered along with the General
Storekeeper’s statement, and the Employes’ concession that prior to Septem-
ber 1, 1949, service requirements were covered by round-the-clock service
of store helpers, it is entitled to and must be given consideration. The
only other evidence, aside from statements pro and con by officials of the
Carrier and representatives of the Carrier interested in progressing the
claim on the property, is a letter of M. E. Dale, present incumbent of the
invelved position, stating no service requirements made it necessary for
the Carrier to fix the ending of his shift at 4:00 A.M. He is hardly in
position to determine the managerial prerogative of determining what was
necessary in order to meet service requirements and for that reason his
statement cannot be regarded as sufficient to overthrow the other evidence
to which we have referred. Such evidence, in our opinion, even though it
is not all that it might be, is enough to make out a prima facie case in
support of the Carrier’'s position the change was made to meet service
requirements. Assuming, as the Employes insist, without deciding the point,
that the provisc of the rule in question heretofore quoted and emphasized,
is permissive and therefore must be exercised with discretion the Employes
have offered no proof that the Carrier’s action was arbitrary or capricious
and hence have failed to establish such action amounted to an abuse of
the discretion vested in the Carrier under the rule. This and all that has
been heretofore stated leads to the inevitable conclusion that under the
confronting facts and circumstances the Carrier’s action did not result in
a violation of the Agreement.

FINDINGS: The Third Division of the Adjustment Board, after giving
the parties to this dispute due notice of hearing thereon, and upon the
whole record and all the evidence, finds and holds:
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That the Carrier and the Employe involved in this dispute are respec-
tively Carrier and Employe within the meaning of the Railway Labor Act,
as approved June 21, 1934:

That this Division of the Adjustment Board has jurigdiction over the
dispute involved herein; and

That under the conditions disclosed by the record, the Carrier did not
violate the Agreement.

AWARD
Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: A. I. Tummon
Acting Secretary

Dated at Chicago, Illinois, this 6th day of September, 1951,



