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NATIONAL RAILROAD ADJUSTMENT BOARD
THIRD DIVISION

Alex Elson, Referee

PARTIES TO DISPUTE:
THE ORDER OF RAILROAD TELEGRAPHERS
WABASH RAILROAD COMPANY

STATEMENT OF CLAIM: Claim of the General Committee of The
Order of Railroad Telegraphers on the Wabash Railroad, that:

(a) The Carrier violated the prevailing agreement between the
parties when, on or about Mareh 19, 1949, it declared abolished posi-
tions of many of its employes covered by said Agreement, and
improperly suspended such employes from their assigned positions
during regular hours, and refuses to compensate such employes for
wage loss suffered on the day or days on which they were thus
laid-off and improperly suspended from work during regular hours,
and

(b) That each employe who was thus improperly deprived of
his or her usual employment by the Carrier, by being improperly
suspended during his or her regular hours, and who was ready for
work and not used, on one or more days — as shown by Employes’
Exhibits “A”, “B” angd “C” attached hereto and made a part hereof,
together with any others of record so suspended — shall be reim-
bursed for wage loss suffered as a result of this improper act of the
Carrier.

EMPLOYES’ STATEMENT ‘OF FACTS: There is an agreement as to
rules of working conditions and rates of pay, bearing date November 1, 1948,
in effect between the barties to this dispute.

Because of a strike by train and engine service emploves on the Wabash
Railroad, the Carrier, on or about March 19, 1949, without conference or
agreement with the General Committee of The Order of Railroad Tele-
graphers, served notices on many of its employes covered by the agreement
between the parties; declaring abolished their positions, and suspending said
employes from work during regular hours on one or more days when said
employes were available and ready for service.

The following quoted telegrams are samples of the type notices the
Carrier served on the employes it suspended from work on the days in
question:
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not permitted to exercise seniority rights and displace junior employes in
accordance with the provisions of Rule 16, Paragraph (e), of the Agreement
solely because of, and in compliance with, the understanding had with, and
at the request of, the duly accredited representafives of the empiloyes.

The claim purported to be described in the Employes’ letter of Septem-
ber 12, 1950, quoted on pages 1 and 2 of this supmissior}, is vague, indefinite

(Carrier’s exhibits not reproduced.)

OPINION OF BOARD: A strike between operating brotherhoods against
this and other carriers on March 15, 1948, brought about a cessation of opera-
tions of the carrier.

On March 18, 1949, the carrier served notice on many of its emploves
covered by the Telegraphers’ Agreement, purporting to abolish their posi-
tions. The notices served were in the following form:

“Effective the close of assigned hours today, March 19, 1949,
the position of . . . . and . . : is
abolished.”

Upon termination of the strike, the carrier on or about March 22, 15949,
issued instructions to employes breviously notified that their positions were
abolished to return to and resume work on their regular assignments. These
notices in form read:

o e resume third trick =
tonight.”

The organization charges that the employes in question were improperly
suspended from their assigned positions during regular hours.

clearly put on notice of the organization’s claim. We have carefully con-
sidered the contention which the carrier has made and in our opinion it is
without substance, and this Board has jurisdiction to consider the matter.
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With reference to the merits of the claim, the organization relies on
Rule 3—Basic Day—Starting Time, Rule 5—Qvertime and Call, Rule 7—
Mediation Agreement A-2070. The organization contends that Rule 3{a) was
violated by the carrier when it 1aid-off the employes and denied them the
right to work the basic day of their assigned positions on the days in gues-
tion, that Rule 3(b) was violated because the employes were not allowed
1o start work on the day of the fixed starting time thereof, that Rule 5(d)
was violated because employes were arbitrarily suspended during regular
hours under the guise of “aholishing their positions”, that Bule 7 was violated
in that employes Were not given a rest day and relief was not provided and
that Rule 7 relating to resi days was likewise violated.

The carrier relies primarily on Rule 16(e) of the Agreement, which
because of its importance in this case is set forth as follows:

“(e) In the event a position is abolished, or an employe is dis-
placed, the employe affected shall be transferred to the extra list
and shall have the right, if seniority and qualifications are sufficient,
to displace one (1) of the three (3) youngest regularly asgigned em-
ployes on the seniority district, except that in the event a trick
in any office is abolished, the junior employe in point of seniority
in such office shall be transferred to the extra list and shall have the
right, if seniority and qualifications are sufficient, 1o displace one
(1) of the three (3) youngest regularly assigned employes on the
seniority district. Notice of exercising displacement rights as pro-
vided Dy this rule must be made to the Chief Dispatcher within
forty-eight (48) hours from the time an employe is displaced account
of the abolishment of his position or for any other reason.

Note: In the application of this paragraph, if a position of
non-telegraph agent or exclusive levermaril iy apolished, or a mnon-
telegraph agent or exclusive leverman is displaced, if the employe
involved is not a gualified telegrapher, he may, if seniority and
qualifications are sufficient, displace one (1) of the three (3) young-
est regularly assigned employes holding a position of non-felegraph
agent or exclusive leverman On the seniority district.

Note: In the application of this paragraph, it is understood ihat
if a position is abolished or an employe is displaced while on leave
of absence or vacation, the forty-eight (48) hour pericd within which
he must exercise displacement rights will run from the time the
employe involved reports for duty at the expiration of his leave of

absence or vacation period.

If a position is apolished and reopened within sixty (60) days,
the employe SO displaced will have the right to return to the posi-
tion if he so desires.”

It relies particularly on the last paragraph thereof, which in effect provides
that where a position is reopened within 60 days after it has been abolished,
the claimant dismissed will have the right to return io the position 1if he
so desires. This provision makes unnecessary, S0 far as the former incumbent
is concerned, the pulletining of a position upon its reopening, if the position

is reopened within 60 days.

The carrier also refers o two discussions held preceding the issuance
of the notices abolishing the position. It contends that the situation was
discussed between the chief dispatcher and the general chairman of the
organization, and that this consultation occurred a day prior to the time the
notice was issued. It is asserted that the general chairman told the chief
dispatcher that “he would not permit any bumping ner would he request

ositions to be pulletined when the strike is over and positions restored as
he figured it would only be 2 short duration and all employes would return

to their respectiive positions, which were handled according to his reguest.”
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The second discussion was between the chief dispatcher and the local
chairman of the organization on the Moberly Division, held on March 20,
1848. A memorandum was made of this discussion, signed by the parties,
reading as follows:

“Agreement between Local Chairman Binney and Cox of Teleg-
raphers this morning.

It was agreed that the 48 hour rule with respect to displacement
will be set aside for the time being and operators given until Wed-
nesday or Thursday March 23, 24 in which to make bump if
necessary., If the train and enginemen resume work Tuesday or
Wednesday or Thursday, no bumps will be permitted and each and
every man return to his assignment.”

The organization contends, with reference to the first discussion, that
the chief dispatcher called the general chairman on the telephone the day
kefore the employes were to be suspended from work. The general chairman
stated that he did not consider that these positions were being abclished.
The men were merely being sent home or suspended until the trainmen’s
strike was over. He did not consider Rule 168(e) involved in any way and
protested against the contemplated action of the carrier., He further informed
the chief dispatcher that if the proposed suspension was to be carried out,
he protested against bumping and insisted that the employes retain rights
with respect to their respective positions.

With reference to the second discussion evidenced by the memorandum,
the organization contends that the understanding was null and veoid in that
such agreements between the carrier and division chairman cannot serve
to modify the terms of the controlling Agreement between the carrier and
the organization. The organization relies in this respect on Award No. 2585.

Issues similar to those involved in this dispute have been considered
many fimes by this Division and are the subject of many Awards. It is
unnecessary to analyze the numerous Awards which have been cited by both
parties. The controlling question in every case is whether there was a bona
fide abolishment of the position. This involves an examination of the lan-
guage of the notices abolishing the position in the first instance and the
conduct of the parties following the giving of notice of abolishment. There
can be no question but that the notices given in this case involved no
equivocation, They are direct, simple and io the point. The positions were
abolished without gualification.

The organization seems to rely heavily on the fact that the employes
were ordered returned to their positions within three days after the posi-
tions were abolished. This action, it says, indicates that the carrier never
intended to abolish the positions in the first instance, and that therefore
there was no abolishment within the rules, but instead a suspension of the
employes. The carrier meets this contention in two ways. First, by reference
to the understandings we have referred to above between representatives
of the carrier and the organization; and second, by reliance on the provisions
of Rule 16(e).

There is no direct conflict between the organization and the carrier as
to the conversations with the general chairman, although his own statement
would indicate that there was a conversation. The statement also indicates
that both parties apparently carried away different impressions. While there
was an agreement that there would be nc bumping or bulletining, the carrier
representative came away with the impression that the organization had no
objection to its procedure of abolishing the positions, and the organization
representative apparently believed after the discussions were concluded that
there would be no abolition of the positions as such. However, there is little
point to weighing this evidence nor in passing upon the organization’s con-
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For Awards setting forth the applicable principles, see Awards Nos. 1101,
3841, 3839, 4389, 4455, 4787, and 5074. It iz our opinion that the claim is
i t

FINDINGS: The Thirg Division of the Adjustment Board, after Eiving
the parties to this dispute due notice of hearing thereon, and upon the
whole record and all the evidence, finds and holds:

That the Carrier and the Employes involved ip this dispute are respec-
tively Carrier and Employes within the meaning of the Railway Lapor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

The Agreement was not violated.
AWARD

Claim denied,

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Divisjon

ATTEST: A. L Tummon
Acting Secretary

Dated at Chicago, Illinois, this 29tk day of October, 1951



