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NATIONAL RAILROAD ADJUSTMENT BOARD
' THIRD DIVISION
Dudley E. Whiting, Referee

PARTIES TO DISPUTE:

BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS,
FREIGHT HANDLERS, EXPRESS AND STATION EMPLOYES

THE CHESAPEAKE AND OHIO RAILWAY COMPANY
(Chesapeake District)

STATEMENT OF CLAIM: Claim of the System Committee of the
Brotherhood:

(a) That the Carrier violated the terms of Clerks’ Agreement
when on February 2, 1950, it failed and refused to call Mr. E. B.
Alderson to perform overtime work related to his regularly assigned
position as Ticket Seller, and

(b) That Mr. E. B. Alderson shall now be paid one minimum
day at the rate of time and one-half times the straight time daily
rate of $12.43 in addition to all other earnings for February 2, 1950.

EMPLOYES' STATEMENT OF FACTS: Prior to the effective date of
Clerks Agreement No. 7, January 1, 1945, the Agreements between the
Carrier and its Clerical Employes did not contain a rule providing for the
manner in which overtime work or extra time work on Sundays or holidays
would be assigned or allocated.

The rule quoted next below was adopted during the negotiations of the
parties conducted during the year of 1944 and became effective with Agree-
ment No. 7, on January 1, 1945:

“RULE 33—WORKING OVERTIME

“Except where it is otherwise agreed between the proper officer
and Division Chairman or Local Chairman authorized to act in his
stead, in working overtime before or after assigned hours, employes
regularly assigned to class of work for which overtime is necessary
shall be given preference; the same principle shall apply in working
extra time on holidays and Sundays. It is understood, however,
that where a small amount of work is reguired on each of two or
more positions and only one employe is required, the employe reg-
ularly assigned the majority of the work to be performed will be

used.”
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pnderstands‘ that Rule } (e) is the yardstick to measure as to when extra
Jobs or positions are worked in a manner which constitutes them regular
assignments,

That the clerical employes on this carrier had extra lists, extra employes
with seniority, and extra employes who had not yet gained seniority, prior
1o September 1, 1949, is beyond Question, because the agreement effective
.gle;nuary 1, 1945, enumerates all three situations and provides coverage

erefor.

be worked as conditions required. The claim in this case seeks to enforee
an unjustifiable economic situation upon the carrier as well as one not con-

All of the data contained in this submission have been discussed in
conference or by correspondence with the employe represeniatives.

(Exhibits not reproduced.)

as little as one day’s duration. In fact Rule 12 confirms that such action ig
broper by providing for the manner of filling “vacancies and new positions
in Groups 1 and 2 of less than 30 ealendar days duration.”

Under the rules relating to overtime, it is obvious that such exira or
eémergency service may be performed by the regular force on an overtime
basis. The Carrier thus has an option to augment the regular force or to
assign overtime work for the performance of extra service when required.
As noted if new positions are established they are to be filled in accord-
ance with Rule 12, and if overlime is assigned Rule 35 establishes prefer-
ences for “employes regularly assigned to class of work for which overtime
is necessary” or fo “the regular employe,” as the case may hbe,

Here the Carrier contends that it established a new position and filled
it in accordance with Rule 12. However the person who berformed the work
did so on an overtime basis, Certainly the proper purpose of the establish-
ment of new positions of short duration is to obtain the performance of

work at straight time rates ingtegd of at overtime rates, and it may not

provide overtime employment to an employe filling it under Ruyle 12 and
thereby circumvent the breferences agreed upon in Rule 35. We think that
where the service required is performed on an overtime basis that the pref-
erences provided in Rule 35 must be observed. Hence the claim should pe
sustained.

FINDINGS: The Third Division of the Adjustment Board, after giving
the parties to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and holds:
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That the Carrier and the Employes involved in this dispute are respec-
tively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustmént Board has jurisdiction over the
dispute involved herein; and

The Agreement was viclated.
AWARD

Claim sustained.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: (Sgd.) A. Ivan Tummon
Secretary

Dated at Chicago, Illinois, this 12th day of January, 1953.



