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NATIONAL RAILROAD ADJUSTMENT BOARD

THIRD DIVISION

Whitley Pp. McCoy, Referee

PARTIES TO DISPUTE:
BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

READING COMPANY

STATEMENT OF CLAIM: Claim of the System Committee of the
Brotherhood that:

(1) The Carrier violated the Agreement when it failed to eall
and utilize Section Laborer Louis J. Folino for snow removal work
on his assigned territory on February 12, 1953;

(2) Section Laborer Louis J. Folino be allowed four hours’ pay
at the pro-rata rate of his position account of the violation referred
to in part (1) of this claim.

Weiss, a Station employe at Pottsville, Pa., who held no seniority rights in
the Maintenance of Way Department, was used by the Carrier to clean snow
and ice from the walks and Station platform.

Claim for a eall of four hours at pro rata rate under Rule 18 of the
effective Agreement was filed on February 17, 1953, in behalf of section
laborer Louis J, Folino. The Carrier has denied the eclaim.

The Agreement in effect between the two barties to this dispute dateqd
January 1, 1944, together with supplements, amendments, and interpretations
thereto are by reference made a part of this Statement of Facts.

POSITION OF EMPLOYES: The Scope Rule of the effective Agreement
reads as follows:

“RULE 1—SCOPE

The rules contained herein shall govern the hours of service,
working conditions and rates of pay of the following classes in the
Maintenance of Way Department, including thosge employes at Port
Richmond, Port Reading and Reading Frog Shop:

Bridge and Building Foremen, Inspectors, Gang Leaders, Me-
chanics and their heipers, viz: Carpenters, Painters, Masons, Black-
smiths, Plumbers, Tinsmiths.
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“Crossing and other Watchmen, Drawbridge Tenders, Pumpmen,
Lampmen, Frog, Switeh and Raijl Repairmen, Crane and other ma.-
chine operators, including Chauffeurg

Carrier doeg not concur or agree with the Brotherhood's contention ang
Submits that the above quoted rule Provides that the ruleg of agreement
govern the hours of service, working conditiong and rates of bay of employes
Specified therein, Nowhere in the scope rule is there set forth the class or
character of work employes are to perform., Carrier maintaing that there is
RO provision in the Scope rule or any other rule of the agreement indicating
that Maintenance of Way forces have the exclusive right to clear snow from
Station platformg and sidewalks,

Agreement., Further, Carrier submits that it was proper to uge station
forces during their tour of duty at Pottsville Station to clear snow from
platforms ang sidewalks angd Carrier maintaing the claim here before the
Board is without merit and should be denied.

This claim hag been discussed in conference and handled by correspond-
ence with répresentatives of the Brotherhood of Maintenance of Way Em-
Ployes.

on Carrier's Shamokin Division. 'The Claimant, a Section laborer, whose
regular tour of duty was 7:00 A, M. to 3:30 P. M. was called out at 10:15

off duty at 1:15 A M., February 12. For this service he was paid in accord-
ance with the cail-out brovision of the Agreement, Rule 18 (a). The present
claim does not involved this incident, but the incident ig stated merely as
background.

Later in the morning of February 12, namely, at 5 45 A M, a Baggage
Handler on duty wag assigned to clear the snow from the walks and platform
at the Pottsville station. The claim 18 based upon the failure of the Carrier
to call out the Claimant to berform thig work, The Brotherhood claimg 3
violation of the Scope Rule of the Agreement,

As is usually the case, the Scope Rule does not spell out the particular
duties of the employes covered. In such case, according to the repeated
decisions of thig Board, the Scope Rule is tg be interpreted as conferring on
the classifications named in it the usual and customary duties of such
employes as shown by practice,
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The Brotherhood contends that by practice the Work of such snow
clearing belongs to the laborers of the Maintenance of Way Department and
In support of that contention it citeg Rule 529 of the “Rules For The Govern-
ment Of The Maintenance Of Way Department” which reads as follows:

“S'}vit_ches, platforms at stations, subways, overhead foot-bridges
and principa] highway Crossings must be cleaned during and imme-
diately after snow storms.”

tive rules bromulgated by the Carrier which are then in effect, as
they may relate thereto. These rules place this Work as a duty of
the ‘Supervisor of Tel.egraph and Signals or hig representative.’

The Brotherhood also quotes from Award 4848 as follows:

“We think the placing of responsibility for the insta.llation, re-
pairs, and maintenance of gasoline, gas distillate, fuel ang other oi]
handling facilities, with water Serviece foremen places this work
within the Maintenance of Way Agreement.”

The Carrier offered no proof of any rule placing the duty or responsi-
bility of removing snow from station platforms upon the Baggage Handler
Or any other station employe. But in an effort to overcome the force of Rule
529 and the awards cited, it contends that in practice employes other than
Maintenance of Way Forces have been used to perform this work, In its
Submission it states-

“In addition to the baggage handler, there wag & warehouseman
and depot hand on duty at the Pottsville Station baggage room
during the night, and incumbents of these positiong have, if neces-
sary, cleared snow and ice from the station platform and pavements
for many years, While Maintenance of Way forces have heen used

It will be noted that the above statement concedes that Maintenance
of Way forces have been used for thig Wwork in the past. And according to
the Carrier's own statement the Baggage Handler, warehouseman ang depot
hand have been used “if necessary.”

that the Carrier considered the work to be the résponsibility of the Mainte-
nance of Way forces except where none was available and an emergency
existed, Of Course, as argued in the Carrier’'s brief, the Carrier is under a
duty to the public and to itg employes to keep the premises safe. No doubt
in an emergency, where g dangerous condition existed, the Carrier could with
propriety correct such dangerous condition by the use of other employes until
such time as a Maintenance of Way employe could be got hold of.

The Carrier Supports its position that others have performed this work
with two affidavits, No statement in these affidavits ig inconsistent with
the conclusion above stated, namely, that under the applicable rule and
bractice the work wag primarily that of the Maintenarice of Way employes
and wis to be performed by others only “if necessary”. ‘There was no show-
ing of necessity or emergency in this case. It wag not a case where g Main-



79457 84

tenance of Way man was sent for and emergency work performed pending
his arrival. The Claimant was not called at all.

We think that when the Carrier seeks to establish a practice contrary
to its Rules and Regulations, it assumes the burden of establishing it by
clear evidence, and that these affidavits are too meager and ambiguous to
meet that burden,

We realize as stated in Award 4889 that operating rules are unilateral in
character and not contractual in their nature. But they are proper to be
considered in determining conflicting questions of fact and in determining
the duties of the assigned position named in the Scope Rule. They are of
especial importance in this case in interpreting the Scope Rule, for Rule
529 was in effect, and therefore presumably being enforced and complied with,
when the Agreement was executed.

FINDINGS: The Third Division of the Adjustment Board, after giving
the parties to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and holds:

That the Carrier and the Employes involved in this dispute are respec-
tively carrier and employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein: and

That the Agreement was violated.
AWARD
Items (1) and (2) of the claim are sustained.

NATIONAL RAILROAD ADJUSTMENT RBOARD
By Order of THIRD DIVISION

ATTEST: A. Ivan Tummon
Executive Secretary

Dated at Chicago, Illinois, this 3rd day of June, 1957.

DISSENT TO AWARD NO. 7915, DOCKET NO. MW-7664

This award is in error and conflicts with well-established principles fol-
lowed by this Division.

The majority correctly holds herein as follows:

“As is usually the case, the Scope Rule does not spell out the
particular duties of the employes covered. In such cage, according
to the repeated decisions of this Board, the Scope Rule is to be inter.
preted as conferring on the classifications named in it the usual and
customary duties of such employes as shown by practice.”

However, the majority places an erroneous construction upon the partial
statement quoted from Carrier’s submission. Carrier’s complete statement
in this respect was as follows:

“Further, Carrier submits that historically on this railroad, it
has been customary for station forces to clear snow from station
platforms and sidewalks in the vicinity of stations. At Pottsville
Station the baggage handler duties were to load and unload baggage,
U. S. Mail and parcel post to and from trains and in addition remove
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debn:s, snow and ice from the payvement and station platform when
required to do so. In addition to the baggage handler, there was a

pavements for many years. While Maintenance of Way forces have
been used to perform such work on occasions, Carrier submits that
no craft on thig Property has the exciusive right to clear snow from
station platforms and sidewalks. The removal of snow from such
locations is merely incidental service which has been performed in
the past by station employes or section laborers from the Mainte-
nance of Way force.”

Construed in itg entirety, Carrier's statement shows that station forces
have historically cleared snow from station platforms and sidewalks in vicinity
of stations; that, at Pottsville, it iz a part of the baggage handler’s regular
duties to do so, and that, if necessary, the warehouseman and depot hand
assist him therein. While it concedes that Maintenance of Way forces have

Carrier filed affidavits to support its position in this respect, which the
majority herein brush aside by reading into the Scope Rule something which
it admittedly does not spell out and which is not supported by practice.
In effect, by interpretation, the majority has changed the Agreement to
grant section laborers exclusive right to snow removal except in emergency,
It is not within this Board's authority to enlarge the coverage of the contract.
As we held in Award 5079:

*“This Board has consistently held by a, long line of awards that
the function of this Board is limited to the interpretation and applica-
tion of agreements as agreed to between the parties. Award 1589,
We are without authority to add to, take from, or write rules for the
parties,

“As said by the Board in Award 2622;

‘Far better for all concerned is a course of procedure
which adheres to the elemental rule, leaving it up to the
parties by negotiation or other proper procedures to make
certain that which has heen uncertain.’ ¥

Awards 3685 and 4848, cited by the majority herein, are not comparable
to the instant case. Rule 529 in the instant case is distinguished from the
rules referred to in those awards in that it does not confer jurisdiction over
work to Maintenance of Way forces, but in any event the dissents to those

awards show that they were in error.
In Award 6168, we held:

“In this respect we have not overlooked certain cited instructions
issued by the Company to the district offices and what is claimed
has been the practice of the Company thereunder. But these instrue-
tions, which are not a part of any agreement, and the practice of the
Carrier in accordance therewith created no rights which Claimant

Obviously, the instant claim should have been decided on the Agreement
rules and practices thereunder. Since Carrier’s rules are established unilater-
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ally by the Carrier, they may be changed unilaterally, and a departure there-
from is not comparable to a violation of Agreement rules (Award 7770).

When Rule 529 ig considered in light of the work involved it can readily
be seen that itg purpose is to emphasize the importance of immediate snow
removal. It does not state that Maintenance of Way employes have rights,
exclusive or otherwise, to remove Snow.  Obviously Carrier would not limit
its removal exclusively to a barticular class of employes through such a
unilateral rule, and this Division is without authority to interpret Rule 529
80 as to place such an unreasonable hurden on Carrier,

For the foregoing reasons, we dissent.

/s/ W. H. Castle
/8/ R. M. Butler
/s/ C. P. Dugan
/8/ 3. E. Kemp
/s/ J. F. Mullen



