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NATIONAL RAILROAD ADJUSTMENT BOARD
THIRD DIVISION

John H. Dorsey, Referee

PARTIES TO DISPUTE:

TRANSPORTATION-COMMUNICATION EMPLOYEES UNION
(Formerly The Order of Railroad Telegraphers)

THE WESTERN PACIFIC RAILROAD COMPANY

STATEMENT OF CLAIM: Claim of the General Committee of The
Order of Railroad Telegraphers on The Western Pacific Railroad, that:

1. The Carrier viclates the parties’ Agreement when, on the
27th day of January, 19568, it declared the Ticket-Agent-Telegrapher
position at Marysville, California abelished, without in faet abol-
ishing the work thereof, and assigned its performance to employes
outside the Agreement.

2. The Carrier shall, because of the viclation set out above,
compensate the senior idle employe, extra in preference, a day’s
pay at the rate of the abolished position, for each and every work
day on which employes, not subject to the Telegraphers’ Agreement
perform the work formerly attached to the Ticket-Agent-Telegra-
pher position at Marysville, until the work of the position is re-
stored to the Agreement and to the Employes entitled to perform it.

EMPLOYES’ STATEMENT OF FACTS: There is in evidence an
Agreement by and between the parties to this dispute effective June 18,
1940, revised to Jannary 1, 1953, and as otherwise amended.

The first Agreement (collectively bargained} bhetween the Employes
as represented by The Order of Railroad Telegraphers and the Respondent
Carrier, in accordance with available records, was consummated August 1,
1914. This Agreement was amended November 1, 1916; October 1, 1918 {United
States Railroad Administration); July 16, 1923; May 1, 1926; November 1,
1928; June 16, 1940, and as revised January 1, 1953, the ecurrent Agree-

ment.

Rule 45 of the Agreement is the Wage Scale. Under this rule, at page 37,
are listed the positions in existence at Marysville on the effective date of the

Agreement. The listing appears as follows:

Station Occupation Hourly Rate
Marysaville Ticket-A gent-Telegrapher $1.7314
Telegrapher-Clerks 1.70%



or regional board of adjustment that has been agreed to by
the parties hereto as provided in Section 8 Second of the
Railway Labor Act. It is understood, however, that the
barties may by agreement in any particular case extend the
nine months’ period herein referred to.

2. With respect to all claims or grievances which arose or arise
out of occurrences prior to the effective date of this rule, and
which have not been filed by that date, such claims or grievances
must be filed in writing within 60 days after the effective date
of this rule in the manner provided for in paragraph (a) of Sec-
tion 1 hereof, and shall be handled in accordance with the require-
ments of said paragraphs (a), (b) and (¢) of Section 1 hereof.
With respect to claims or grievances filed prior to the effective date
of this rule, the claims or grievances must be ruled on or appealed,
as the case may be, within 60 days after the effective date of this
rule, and if not thereafter handled pursuant to paragraphs (b)
and (e) of Section 1 of this rule, the claims or grievances shall
be barred or allowed as bresented, as the case may be, except that
in the case of all claims or grievances on which the highest des-
ignated officer of the Carrier has ruled prior to the effective date
of this rule, a period of 12 months will be allowed after the effec-
tive date of this rule for an appeal to be taken to the appropri-
ate board of adjustment as provided in paragraph {c) of Section 1
hereof before the claim or grievance is harred,

3. A claim may be filed at any time Tor an alleged continuing
violation of any agreement and all rights of the claimant or claim-
ants involved thercby shall, under this rule, be fully protected by
the filing of one claim or grievance based thereon as long as such
alleged violation, if found to be such, continues. However, no mone-
tary claim shall be allowed retroactively for more than 60 days
prior to the filing thereof. With respect to elaims and grievances
involving an employe held out of service in discipline cases, the
original notice of request for reinstatement with pay for time
lost shall be sufficient.

4. This rule recognizes the right of representatives of the
Organizations parties hereto to file and prosecute claims and griev-
ances for and on behalf of the employes they represent.

5. This agreement is not intended to deny the right of the em-
ployes to use any other lawful action for the settlement of claims
or grievances provided such action is instituted within nine months
of the date of the decision of the highest designated officer of the
Carrier.

6. This rule shall not apply to requests for leniency.”
{Exhibits not reproduced.)

OPINION OF BOARD: On January 27, 1958, Carrier abolished the
position of Ticket-Agent-Telegrapher at Marysville, California, a position
within the Scope of the Agreement. Petitioner avers that work of the posi-
tion was assigned to employes not covered by the Agreement.
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This is a Scope Rule case. Petitioner, therefore, has the burden of prov-
ing that work of the position exclusively performed by employes covered
by the Agreement was assigned to employes not, covered.

The record does not reveal what work, if any, wag assigned in viocla-
tion of the Agreement, and to whom it was assigned. This is a fatal failure
of proof. We, therefore, are compelled to dismiss the Claim.

FINDINGS: The Third Division of the Adjustment Board, after giving

the parties to this dispute due notice of hearing thereon, and upon the
whole record and all the evidence, finds and holds:

That the Carrier and the Employes involved in this dispute are respec-
tively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Divigion of the Adjustment Board has Jjurisdiction over the
dispute involved herein; and

That we must dismiss the Claim for lack of proof.
AWARD
Claim dismissed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of THIRD DIVISION

ATTEST: 8. 1I. Schulty
Executive Secretary

Dated at Chicago, IMlinois, this 24th day of June 19686,

Keenan Printing Co., ‘Chicago, I1L. Printed in U.S.A,
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