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Docket Number CL-18438
NATIONAL RAILROAD ADJUSTMENT BOARD

THIRD DIVISION
David Dolnick, Referee

—_—
PARTIES To DISPUTE:

STATION EMPLOYES
PENN CENTRAL TRANSPORTATION COMPANY

STATEMENT OF CLAIM: Claim of the System Committee of the
Brotherhood (GL-6658) that:

OPINION oOF BOARD: Claimant, whose seniority date was June 29,
1943, was dismissed from service effective November 5, 1968, He had been

On October 7, 1968 Claimant was advised {o report for ap investigation
on the following charges:

“1. Absenting Yourself without permission from your asgipned
work location, Diagonal Platform, Penna, Sta., New York, at 1:39
A.M., October b5, 1968.

co-ffee k.)reak of about fifteen (-15) minutes about 1:15 A.M. Claimant had pre-
viously burchased coffee for all employes working on the Diagonal Plat-
form. At this point there ig g conflict of evidence,

employes he wasg one container short. He then asked for and received per-
mission from his Foreman to £0 and get another ctup. The Foreman testified
that he was never asked and that he never gave the Claimant Permission tg
leave the coffee break area. But even if the Foreman did give Permission
there i3 no good and valid reason why the Claimant was gone for ahout
two (2) hours. He explains thig by contending the delay wasg Occasioned by g



sore toe that ejected pus. The walk to and from the coffee shop is a matter of
minates. When he got back the toe was still sore. He could have returned im-
mediately and if his toe was injured he should have made it known to his
foreman. There js no evidence in the record to justify a continued absence of
two (2) hours.

As to the charge that the Claimant altered his time card to defraud the
Carrier, there is no probative-evidence to support the allegation. When Claim-
ant was sent home for the unauthorized absence as charged in item 1, the
Foreman gave him the time card and told him to deliver it to the timekeeper.
The card does show a change from 2 to 4 hours. But there is no convincing
evidence in the record that the Claimant made the change. None of the wit-
nesses at the hearing could say who made the change; none could say that the
Claimant did so. ' '

‘‘Garrier’s charge of the falsification is predicated solely on circumstan-
tial evidence: The circumstances are not closely related to strong substantial
facts. The evidence submitted by the Carrier is not sufficient to sustain a
discharge. Carrier did not meet the burden of proof required in discharge
cases. The dismissal from service on this charge was -arbitrary, capricious
and unreasonable,

_ That leaves the Carrier with the right to discipline the Claimant only for
the unauthorized absence from hiz work area. A dismissal from service for
this act, for an employe with more than twenty-five (25) years of service, is
unjustified. The penalty is too severe for the offense. And this is true even
though Claimant had been suspended for thirty (30) days on June 26, 1968 for
insubordination and abusive language. All other recorded disciplines were
four (4) or more years before the incident in this case.

Eighteen (18) months have elapsed since the Claimant was first held
out of service. Because the Claimant has not demonstrated a willingness to
cooperate with and follow the instructions of his supervisors, a discipline
penalty commensurate with the time he has been out of service is in order. For
this reason, the Claimant is entitled to be reinstated as an employe of the
Carrier with all seniority and other rights preserved, but without compensa-
tion for lost time.

FINDINGS: The Third Division of the Adjustment Board, upon the
whole record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are re-
spectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Carrier violated the Agreement.
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AWARD

Claimant shall forthwith be reinstated as an employe of the Carrier with
all seniority and other rights preserved. He shall, however, be entitled to no
compensation for loss of earnings for the period he has been out of service.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: S. H. Schulty
Executive Secretary

Dated at Chicago, Illinois, this 24th day of April 1970.
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