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NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 19608
THIRD DIVISION Docket Number MW-19546

Gene T, Ritter, Referee
Protherhood of Maintenance of Way Employes

PARTIES TO DTSPUTE: (
(The Illinois Central Railroad Company

STATFMENT 0F CLAIM: Claim of the System Committee of the Brotherhood that:

(1) The Carrier violated the Agreement when, on April 27, 28, 29, 30,
May 1, 11 and 12, 1979 it assizned or otherwise permitted Matorial Department
employes to load rail aml mireallaneous scrap (track) in Johnston Yard and South
Yard, Memphis, Tenncsece  (Systwn File T-72-T=70/Case 741).

(2) The Carrier vinlated the Agrecment when, on June 30, July 1 and
July 17, 1970 it acain assipned or otherwise permitted Miterial Department employes
to leoad rail and mizcellancous scrap (track) at Johnston Yard and South Yard, Mem-
phis, Tennessee (Svitem TFile T-63-T=70/Case 749),

(3) Mr, M. J. Emith be allowed 56 hours' pay at the burro crane opera=
tor's straight time rate and v, W, L. Humphrey be allowed 56 hours' pay at the
section laborce's slraicht time rate of pay becanse of Lhe violation referred to

in Part (1) of this (l.im,

(A4 Me, . 00 smick be allowed 24 hones' pay at the burro crane opera=-
tor's straight time rite boeanse of the violatfon retoerred o in fart (2) of this
claim,

OPINTON OF TOA2D: On claim dates, Carrier assigned and used Material Depart-

mnt cmployes to operate a crane and hooking rail tongs in
connection with loading rail and miscellanecus track scrap at Johnston Yard and
South Yard at Memphis, Tennessee. The Organization in this dispute alleges that
work of this character has hecn traditionally and historically performed by Car=
rier's Roadway Machinc end Track Subdepartment forces., Carrier denies that the
involved Scope Rule rescrves this work to crployes covered by the Maintenance of
Way Agreement; that the Organization has failed in its turden of proving with a
preponderance of evidence that the work claimed has traditionally been exclusively
assigned to and performred by members of the Majinterance of Way Craft throughout
the system, Carrier furvher contends that the claim is invalid for the reason
that Claimants were unable to porform the claimed work fer the reason that they
were working at othcr tasks at the time the work was performed; and that the mone-
ctary claim is improper for tie reason that Claimarts were fully compensated on
claim dates,
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The record discloses that in handling this dispute on the property,
the Organization failed to sustain its burden of proof of exclusivity, The
Organization made many allcgations and asscrtions to the cffect that the in-
volved work belonged cxclusively to Maintenance of Wav Forces., . However, these
allegations were not supported by probative evidence, The Carrier, in this
instance, specifically denied the allegations that the involved work belonged
exclusively to Maintenance of Way Forces; this denial was not rebutted by the
Organization, The Scepe Bule in this case is gencral in nature. There is no
specific languaze in rho Arreement which recerver the invelved work to Main-
tenance of Way Forces., Thoerefore, the burdon was upon the Oreanization to prove
by probative evidence thar the work claired has been cxclusively assigned and
performed by Maintenarce of Wiy emnlovocs in the past, lavirg failed in its
burden of proaf, this ciiim will e dentied,

FINDINGS: The Third Nivivjou of the SAdjuctient Soqrl, uason the whole record and
all the evidencn, 1irds and holds:

That the paritico waived oral hearin«:
t LR}

Thae the Carricr ond the imaloves fneelved in this dispnte are

respectively Carricr ! Moplaves within the neaning of the ailway Labor Act,
as approved Jome 1, P
That thia it o the Aeljustment Ceoed 1 fariediction cver the

disprte invelverld hercing ool
That the Aovec ar wis net violated,

AW OA

Clain deniced,

NATTOMAL FATLROAD ADJUSTMENT ROARD
Py Order of [hird Division

Dated at Chicago, Illineis, this l4th day of February 1973,



