FATICMAL RAILROAD ADJUST2ENT 242D
Avard umber 19619
THIRD DIVISION Docket MNumber M¥-19607

frederick R, Blackwsll, Razferes

( Brothernood of Maintenance of Way Exmployas

PARTTIES TQ DISPUTE: (

( Chicago and Western Indiana Railroad Cozpany

STAZEMTIT OF CIADE: Claizm of tha System Cormittee of tha Brotherhood that:

(1) The Carrisr violaied the Agreement vhen, without prior notifi-
cation to or discussion and agreement with Ceneral Chairman H. Caputo, it used
outalde forces to pave {black top) ths Burmham Avemua Cresaing on May 8 end 18,
1970 (System File 410-Mof¥),

(2) Tha Carrier vioclated provisions of the Railway Labor Act when
it failed and rafused to specify a tire, dats and place for ccnference as ra-
quested by General Chairman Caputo within a letter cdated November 12, 1970,

(3) BB Foreman B, Grulhke, Carpsnters Z. Patars, J, Tatinger, H.
Buwalda, J. Quinn, J. Mosial, F. Gaydich, D, Baaile, V. Evans and .Carpentar
Leadar P, Vaglelsiki each be allowed sicteen (15) hours' pay at thair reapsctiva
striight-time rates and four (4) hours* pay at their respective tine and cnee
half rates becauss of tha aforesaid violatians.

OPINTCY OF POARD: This dispute arises under Agreezent batween the parties
effective April 15, 1940.

On the two claim dates Carrier used cutside forces to pave or blacktoy
tha Burnbam Avemie Crossing, The outside forces consiatsd of ten (10) men who
worked eight (8) hours on May 8, 1970 and twelve (12) hours on May 18, 1970,
Claim ia made that ten (10) Bridge and Building exployes should ba paid sixtaen
(16) hours straight time and four (4) hours overtime account the work being
improperly performed by parsons cutside the Agrasment.,

The besis of the claim is that Carrier allegedly violsted the manda-
tory notice requirements of Article IV of the May 17, 1568 Maticnal Agreement
which, In pertinant part, reads as follows:

"In tha event a carrier plans to contract out worx within

tha scop2 of the applicable schadule agresment, the carriar
shall nctify the Cemeral Chairman of tha orzanization involved
in writinz as far in advance of the date of tha contracting
fransactlicn as is practicable and in any event not less than
15 days prior thereto,

If thz Ceaaral Chairman, or his rapresantative, requasts a
maeting to dlscuss matters relatinz to the said contracting
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transaction, the designated representative of the
carrier shall presptly meet with him for that purpose
Said carrier and organization representatives shall -
maike a good faith attempt to reach an understanding
cancerning sald contracting, but if no understanding
is reached the carrier may nevertheleas proceed with
said contracting, end the arganization may file and
progress claims in coansction therewith,

Nothing in this Article IV shall affect the exiating
rights of either party in connection with centractinz
out., Its purpose is to require the carrier to giva
advance notice and, if requested, to meet with ths
General Chairman or his reprssentatives to diseuss and
if posaible rsach an undersianding in connsctinn thare-
with,

The record contains no danial or other ranticn by Carries of the
Organization’s claim that Carrier falled to give notice 2a roquired by Article
IV. Accordingly, we find that Carrier did in fac% ccnmit the alleged violation
of Article IV, -

Carrier's dafenses on tha claim iz that the disputed work 1a not
exclusively reserved to Maintanance of VWay emplorzes, and that the yaving pro-
Ject involved spacialized work for vhich it lacksd the requisite materials,
sikill, end ecuiprmant,

We find no merit in Carrier's conteniiors. Tha vrrovosition that
exclusivity of work is not involved in an Ariicla IV dizpute is well sattled
by prior awards, ond varrants no further discursicn, (Sas Awards 18305 (Dugan)
and 19329 (0'frien), A3 to the specialiced mainre of the vork, and the Carrier's
lack cf requisitc materials, skills, and equiprent, these mattors, on the record
befere vs, uat by regardad as pere assertions by Carrder vhich are not sunporied
by prebative cridemea, V2 also nots that these ratters are more appropriately
cenaidered undsr irdicle IV tafore ratheritian after the work is parformed by
outsice foreoo.

T2 turn now to Carrder's contentions that claizmants were on duty and
AT pay an ih2 elain daten, [lumerous pricr Awards hold that ccrmernsation
for en fptdcle IV violaticn chall ke on the basis of escteal lcsses only. (Avards
12205 and 19329). On t22 prineiple of stare decisis we chall apply herain the
mlings of those prior Amards and, thus, we shall demy the clainms for pro rata
pay for the time clalmanis were on duty and undar pay.

The claim for four (4) hours overtime stands cnm a different fcoting,
bowever, In Avardu19155 (Dugan) this Beard ruled that compensaticn is eppro-
priatz whers "the claizant was off duty and not vorking on the date of the work
in disoute” and we balieve the principle of this Award alao applies to claimants
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®ho were off duly and not working while disputed overtime work was performed

by outside forces. In this cass the ocutside forces performed four {4) hours
overtine on May 18, 1972, while claimants performed no overtime on that date;
thus tha issue i3 raised of wheiher the overtine performed by cutside forces
repreaents lost earnings opportunities for clalvants, The Carrier's statement
1z that claimants were offered ovartime on the date in question, but the ma jor-
ity of claimants refused it, This statement by Carrier is too generalized to
dispcae of the overtime ciaim, @specially since the Carrier possessed the know-
ledge and/or records with which to provide same partieulars oa this iasue, Wa
6hall trarefore sustain tha overiime claim to the extent of awarding the claimant
fzur (4) hours overtime for the overtime performed by outsida forces on Jay 18,
1970, ’ ,

In paragraph (2) of the claim Patiticner also alleges a violation of
the Railway Labor Act in that Carrier did not camply with the Organization's
requast for a conference within the tire limits prescribed by Sectiom 2, Sixth,
of tha Act., Conceivably thare could bs a case whers an allsged violatiom of
the Act might be so connectad with the merits of the case as to warrant its
being considared by the Board along with othar factors in the case, In and of
itsalf, though, and in the case at hand, such an alleged violation is not
subject to the power of thia Board and ths remedy therefor, if any, lies in a
different forum, Coasequently, we shall not determine whathar auch a violation
cccurred or otherwisa declde the issues raised in paragraph (2) of tha elaim,

FINDINGS: The Third Division of the Adjustuent Board, upon the whole record
and all the evidence, finds and holds:

That the partiss waived oral hearing;

That th2 Carrier and the Employes involved in *his dispute are
respectively Carrier and Employes within the peaning cf the Railway Labor
Act, &8s approved June 21, 1934;

That this Pivisian of ths Adjustment Bcard has Jurisdietion over
the disputa involved hersin; and

The Agreament was violated.
AWARD

The claim is sujtainad to the =xtent of four (4) hours overtime
ag irdicated in the opinion,
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NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: éfnaﬁ5~$§::;g;=5§§§5935 /

Executive Secrstary

Dated at Chicago, Illinois, thia 27th day of February 1973.
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