NATICUVAL RAILROAD ADJUSTMENT BOARD
Award Number 19719
THIRD DIVISION Docket Number CL=-19727

Frederick R, Blackwell, Referee

{Drotherhood of Railway, Airline and Steamship Clerks,

{ TFreight Handlers, Express and Station Fmp~ ~yes
PARTIES TO DISPUTE: ¢

(Banzer and Aroostook Railread Company

STATEMENT OF CLAIM: Claim of the System Committce of the RBrotherhood (GL-7092)
that:

(1) Carrier violated the rules of the current Clerks' Agreement dated
September 21, 1950, as amended, particularly, scope Rule 1 (b) and Rule 3b, among
others, when cffective, at close of work, Friday, August 28, 1970 it abolished its
last remgining clerical position at Searsport, Maine, and unilatcrally assigned
all clerical duties, work and incidentals appurtenent thereto, that were performed
by the Clerk at this point to employees, (Supervisory Agent and Assistant Agents)
of another craft and class who held no seniority rights under said agreement for
its performance.

(2) Carrier shall now compensate, Clerk, Mr, A. A. Ashey, Jr, for all
wage losses commencing August 31, 1970 and everyday thereafter until said viola-
tions ave corrected and the work returned to our craft and class.

OPINION OF BOARD: This claim arose when Carrier abolished its last remaining
Clerical position at Searsport, Maine, effective August 28,
1970, Claimant was the incumbent of the position,

Prior to August 28, 1970, the Carrier maintained the following station
“orce at Searsport,

TITLE OF POSTIION ASSIGNED HOURS REST DAYS
Ferminal Agent 8:00 AM, - 12:00 Noon Sunday
1:00 P.M, - 5:00 P.M. '
Asgistant Agent 6:30 ALM, - 2:30 P,M, Sunday & Monday
Assistant Agent 8:00 ALM, - 12:00 Noon Sunday & Tuesday
1:00 P.M, - 5:00 P.M.

t

Jlerk 6:00 AM, 2:00 P.M, Saturday & Sunday



Award Number 19719 Page 2
Docket Number CL-19727

After August 28, 1970, Searsport was staffed as follows:

TITLE OF POSITION ASSTIGNED HOURS REST DAYS
Terminal Agent 3:00 AM, - 12:00 Noon Sunday
1:00 P.M. - 5:00 P.M.,

Assistant Agent 6:30 AM,

2:30 P,M, Sunday & Monday

Assistant Agent 6:30 AM,

2:30 P.M, Saturday & Sunday

Before this dispute arose claimant spent approximately three hours daily
in the yard with the switcher crew of a local which ran between Northern Main Junc-
tion and Searsport on a six day basis, He also handled all work involving the
weighing of cars. According to Carrier 'The remainder of his day was spent in gen-
eral station work as time permitted." As to what happened to the clerical duties
after the abolishment of the position, we first note a statement made on the pro-
perty by Carrier, to wit: '"This claim concerns the abolishment of position occupir
by Mr. Ashey because there was no. longer sufficient work to justify retaining a
full-time clerk” (Emphasis supplied), This is an admission that some clerical work
remained after the abolishment of the clerical position. We note also that, in
refuting Petitioner's contention that almost all cars must be weighed, Carrier con-
ceded that a "very small percentage " of the cars at Searsport must still be weighed,
And since there is no dispute that claimant previously performed the car weighing
work, this, too, constitutes an admission that some of the clerical duties remained
after the position was abolished, It is also noteworthy that the starting time of
the second assistant agent was changed from 8 am to 6:30 am, which placed both the
agents on the common schedule of 6:30 am to 2 pm, This change is highly suggestive
that the second assistant agent was needed at an earlier starting time to perform
clerical work previously performed at that time by the claimant, In light of the
foregoing, and on the whole record, we find that a preponderance of evidence of
record shows that some of the duties of the clerical position remained after it
was abolished and that thereafter such duties were performed by the remaining
station force.

On these facts the Petitioner contends that Carrier unilaterally assigned
the duties of the abolished clerk position to the Terminal Agent and Assistant
Agents and that such action violated Rules 1(b), 13(a), and 49 of the applicable
Agreement, Carrier's position is that the duties of the abolished position did
not belong to the clerks exclusively, that other crafts, as well as supervisory
personnel, had performed these duties, that Agents and Operators were the first
to perform the station work, that the Terminal Agent and members of another craft
had, in fact, performed all of the work of claimant during the period of his
employment and that because of the erosion of traffic at that terminal, the ebb
and flow principle did, in fact, provide for the use of the craft of employees
necessary to perform the station work.
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The pertinent Rules are as follows:

"RULE 1 - SCOPE-EMPLOYES AFFECTED

L L, P P T R 8
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(b) Positions and work within the scope of this agree-~
ment belongs to the employes covered theceby, and nothing
in this agreement shall be construed to permit the removal
of positions or work from the application of these rules,
cxcept in the manner provided in Rule 49."

"RULE 13 ~ CHANGE IN TITLE, RATE OR CHARACTER OF WORK

fa) When there is a sufficient increase or decrease in

the duties and responsibilities of a position, or change in
the character of the service required, compensation for
that position will be promptly adjusted with the General
Chairman, but established positions shall not be discon=
tinued and new ones created under a different title cover~
ing relatively the same class of work, for the purpose of
reducing the rate of pay or evading the application of
these rules.,”

"RULE 49 ~ DATE EFFECTIVE AND CHANGES

This agreement shall be effective as of September 1, 1949,
and shall continue in effect until it is changed as provided
herein or under the provisions of the Railway Labor Act as
amended, Should either party to this agreement desire to
revise or modify these rules, thirty (30) days' written ad~-
vance notice, containing the proposed changes shall be given
and conference shall be held immediately on the expiration of
said notice unless another date is mutually agreed upon,"

Under prior Opinions of this Board the text of Rule 1(b) above has been
held to preserve to the Clerk's Organization all work being performed under the
Clerks' Agreement, on the effective date thereof, until it is negotiated out in
the manner provided by Rule 49. Also this preservation of work has been held to
be paramount to the defenses asserted herein by Carrier, including the principle
of ebb and flow, In commenting on a text similar to the instant Rule 1(b) in
Award 6357 (McMahon), this Board stated:

"It is true, as Carrier contends, that for many years prior to
filing of these claims, approximately 35 years, that a portion of
the crew calling duties was performed by Telegraphers, or other
clerical employes, and such was the custom and practice on this par-
ticular railroad. But when the Agreement was amended by the parties,
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"July 1, 1945, and the Scope Rule was rewritten, we must hold

that the practice and custom of using employes other than
regularly assigned Crew Callers, was completely abrogated by

the parties when the Scope Rule 1 was rewritten, and, further,
that the Scope Rule as rewritten is clear and concise and is in
no way ambiguous, It is, therefore, the opinion of the Board that
Carrier has violated the provisions of the Scope Rule as alleged,
Nor can it be said that a continuance of the practice from the
effective date of the rewritten Scope Rule to the time of filing
the claims herein, on June 29, 1949, would reestablish the custom
and practice as formerly under the original Scope Rule.,"

The same text was before us in Award 7129 (Carter), wherein this Board
said:

"The record is clear that at the time the scope rule was agreed
upon, Clerks were performing the work in question, The rule preserves
the work for the Clerks, Awards 6141, 6357, 6444, 6937, 7047, 7048,
While some of the scope rules in the foregoing cases provide in effect
that positions may not be removed from the agreement except by negotia-
tion, the rule here involved provides that positions or work may not
be removed except by agreement, The use of the term 'work' in additionm
to the term 'positions' must be given meaning. We must presume that
the propriety of the rule as written was fully considered by the parties
before it was agreed upon., The work here involved was taken from Clerks
and given to Telegraphers without negotiation. It is a violation of
the rule,”

This Board's rulings in Award 8500 (Daugherty) are also pertinent, since
that Award dealt with a dispute quite similar to the instant dispute, In that
Award we stated that:

"¥%% When the Carrier abolished Clerical Position No. 196,
at least some of the work previously associated exclusively with
said position remained to be performed; and after said abolition it
was performed by the Agent., The work of the clerical position was
not wholly abolished; at least some of it was transferred to the
Agent's position, i.e.,, it was removed from the scope of the Clerks'
Agrcement and placed under the scope of the Telegraphers' Agreement,
Then, under this Board's rulings in numerous Awards (e.g.,, 5785, 5790,
and 7372) interpreting this same Rule 1 (e) or similar rules and hold-
ing that work is the essence of positions, said Rule prohibited the
Carrier from acting as it did in the instant case, In the absence of
the language of this Rule as interpreted by this Division, the so-called
"ebb and flow' principle would apply and Carrier's behavior would be
judged blameless, But said language and interpretation compels the
conclusion that Carrier's abolition of Clerical Posgition No, 196 in
the manner it did constituted violation of said Rule, *¥#*'"

See also Awards 11586 (Dorsey), 12414 (Coburn), and 11127 (Dolnick).
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It is true that Award 13249 (Hamilton), cited by Carrier, did deny
a claim involving these same parties and this same scope rule, However, that
Award dealt with a dispute concerning unassigned work performed on the claim~
ant's rest days by a telegrapher, and not with the abolishment of a position
claimed to be preserved to the clerks by the scope rule, More important, Award
13249 did not discuss this Board's above cited rulings on the meaning of the
term "positions and work" in the instant rule and, consequently, we believe it
is not appropos to the issues raised by this record,

On the basis of the foregoing Awards, and on the whole record, we
find that Carrier violated the Agreement, However, business at Searsport was
on the decline when this claim was progressed on the property; the position of
the second Assistant Agent was abolished on January 29, 1971, five months after
this claim arose, We are therefore mindful that, while the instant record shows
the continued existence of some of the duties of the abolished clerk position,
the situation may have changed since this record was made, Consequently, we in-
tend that our Award shall apply only to the period during which some portion of
the duties of the clerical position was in fact performed by the retained station
force and not otherwise. Accordingly, and upon the stated condition, we shall
sustain the claim for the period August 31, 1970 until the end of the violation,

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds:

That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act,

as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreement was violated,

A W A R D

Claim sustained in accordance with the Opinion,

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: &dn%

Executive Secretary

Dated at Chicago, Illinois, this 30th day of April 1973.
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Thies Award is palpably erronecus and we must vigorously dissent
thereto.

The Neutral states:

"# ¥ ¥ More important, Award 13249 did not discuss
this Board's gbove cited rilings on the meaning of
the term 'positions and work' in the instant »ula
and, consequently, we believe it ig nct appropos to
the issues raised by this record,”

Awerd Fo. 13249, cited by the Carrier, involved the same parties and
involved the identical rule es in the dicpute here. The orgazization listed the
same Auards in tha' submission as were cited in the instant casz, None of the
Awvards quoted in this Award (No. 29719) iavolved % L5 Carrier, nor in fact dig
any of cited Awards.,

In Award No. 13249 Referee Hamilton shated:

"This Board has held on numerous oceusicns, that
where the work at a particulsr lecation decreases,
and there is telegrapher work remaining, it is proper
to retain the telegrapher, and assign to hin clerieal
work to f1ill out his tour of duty, vhen he is not
cecupled with telegraphy or communication duties,

"In this particular case, the record shows that the
work load decreased on Sundays, so thai only one em-
pPloye was required, Telegrapher duties remasined to
be performed. Therefore, in essence, the Carrier
abolished the position cf clerk, by faiiing to call
him on Sunday, and assigned this work to the tele-
grapher. We are of the opinicn that the farrier had
the prerogative to act in this manner,

"There is no question *hat 1f the volume of work for

the regulaxr days of the position would kave so diminisred,
the Carricr could have Properly acted in the same manner,
and resigned the remaining duties of the clerk to the
telesrcerlier. We see no reason that thic sexe procedure
would 2ot te applicable in the instant cuse."



To say that fAvard No. 132L9 "is not appropos to the issues raised
in this record” is, to say the lesst, incredible.

This is truly a maverick Award and, as such, is a nullity.
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LABOR MEMBER'S ANSVER
TO :
CARRIER ['EMBERS' DISSENT TO AWARD 19719 (DOCKET CL-19727)

Notwithstanding statements made by Carrier Members in
their Dissent, Award 19719 1s a sound decision. It correctly
interprets Rule 1(b) of the parties' Agreement reading:

"Positlons and work within the scope of this agree-

ment hbelongs to the employes covered thereby, and

nothing in this agreement shall be construed to

permit the removal of pesitlons or vork from the

application of these rules, except in the manner

provided in Rule 49,7
The clear literal language of Rule 1(b) has been the subject
of decislon many times by this Board., Some of these decisions
were cited by the Referee in support of his correct holdlngs in
Award 19710, TIn addition to the Awards cited, the Referee could
have also cited Award No. 1 of Public Law Board Nc. 954 adopted
September 8, 1972. 1In that declision, Chairman and Neutral Mem-
ber Mr., John H. Dorsey, decided a dispute contalning an agree-
ment provision ldentlcal to the language contaired in Rule 1(b),
quoted. above. Award No. 1 of Public Law Board 954, among other

things, held:

1

- . -

"The welght of authority of Third Division, latlonal
Railroad Adjustment Bcarc case law compels z finding
that when the Scope Pule of zn arreerzsnt enzconna S
Yrositions ard work' that werk cnece agsignea bl

T
T e L
2

carrier to empleoyes within the collective turr3l
unit thereby becomes wvested 1n employes within ¢
unit and may naot te removed 'except by agresment
betwean the parties,

£ ¥ %

t practice falls for

Carrier's allered defense of pas
Scope Rule cuch as

the follovwing reasons: (1) a



"paragraph (b) in the BRAC Agrreement is not am-
bisguous in the light of the case law of the Third
Division, 'lational bailroad Adjustment Board;
(2) parole evidence is admlssible, material and
relevant in the interpretation of an armbiguous
provision of an agreement only to arrive at the
intent of the parties; or, to find history,
tradlition, custom evclusivitr of contractual
investnent of right to work under a scope rule
ceneral in nature - paragrapn (b) of the con-
Trontlng Scope Rule is specific;

¥k R

-

Tne econonic consequences of a tona f{i1de contract
are not material, relevant or of persuasive value
tefore a forum charred with its interpretatlion and
applicaticen. If a party to a colleective bargaining
acreement Tinds, by experience, that as to it the
term(s) are economlically onerous, the remedy is
collective targainins, This Zoard is without
Jurisdietion to entertaln such an argument and
resolve 1t by fiat,

¥ * %

For the f{oreroing reasons we find and hold that
Carriler violated and wviolates raragraph (b) of
the Scope Rule when it assligned or assisns the
work herein involved to an emplorye not within the
collective barraining unit of the BRAC Agreement.
rEx n (Underscoring supplled)

Thus it 1s clear, notwithstandine what has been said in Carrier

I'embers' Dissent, the clear unamtiruous provisions of Rule 1(b)

vests 1ln employes covered by the Cler!:st Agreement work nere-

formed bty Clarks unt!l such time as it is necotiated out in

the manner provided. by Pule U9,

Dissenters rely on the unsound and incorrect decision in
Avard 13249, Award 13249 is vrong for 3%t least three reascns,
- LAROR MEMDBER'S ANSWER TO CARRI

MEUBERS' DISSENT TO AWARD 1971
[DOCKET CL-19727)



This 1s vividly demonstrated bty the Referee's language explaine-

ing that "it iz not appropos to the issues ralsed by this re-

cord", Carrier Yembers' Dissent to Award 19719 orens with a

>

partial quote of the cxplanation why Awvard 13242 iz in error.

The full.paragrapi from which thils partizl quote was extracted

i1s repeated below:

ue that Award 13249 (Hamllton), cilted
r, d;’ deny a2 claim inveolving these
les and this same scope m le. Hovever,
@ Sezit with a dispute cconcerning un-
asgirsned vork porflorrned cn tae e¢laimant's rest
days by 2 tele~rapher, ond not uwith the zbolish-
rment of a rosition cldw :2d £o be preserved Lo the
LlL‘uo bty the scope rule. lMore lcportant, Aurard
3249 Aid not discuss thiz Board's cbove cited
rulings on the reaning of the term 'pogsitions
and vori' in the instant rule and, consequcntly,
ve velieve it Js not appropos Lo the lssues rals-

add T 0w vaans sl
=Rt = andatidlb Y

Avard 1324§ ﬁéde zeveral reneralized aﬁd cratuiteouvs statements
nct needed or connected vith the issue in dispute. Lven 1if
such statements were necessary to declde the dispute, they,
onetheless, vere still Incorrect. Award 13249 does not cite a
single .Award as auvtheority for its holding, and Referee Hamllton
clearly ignored the body of law concerned with the Vork on Un-
assicned Day: issue, this, notwitnstanding the fact that Work
cn Unassigned Tsys was covered by Declsion No. 2 of the Forty-

llour VWeelk Committee, wherein that Committee stated:

-3- LABROR IEMBER'S ANSUER TO CARRIE
MEMBEPS' DISSENT TO AWARD 10710
(DOCKFT CL-19727 ,



"xE¥¥the intent of Soction 3 .(1) is that where

work 1z required Ly the carrier to te performed
on a day which is not a part of any nccignment,
elther nn availabls extra or unasslgned empleyee
who would otherwise net have U2 hours of wecrk that
veek or the regui-zr employec may be used; unless
such work 1s performed by an avallable extra or
unassigned enployee who would otherwise not have
40 hours of work izt week, the recular employee
shall he used., Vhere work i1z required to be
performed on a holiday which 15 not a part of any
assignment the repular empleyee shall be used.

* % % M

and wags 21so covered by rrior Awards:

Award Referee
7207 Edw, FP. Carter
gaok Sldney A. VWolff
8303 H. Raymond Cluster
841 M Horace C. Volecun
102450 Robt., J. Wilson
10632 Jerome . Levinscon
12957 Benjamin H, Uolf
13142 Daniel [louse

Dealsion Fo, 2, and the Avards cited Immedisntely above, estab-
lish that even if the applicable Scope Rule was of the "general
type" rule, Referee Hamilton's declsicn in Award 13249 was palpa-
bly erroneous. That this conclusion is correet is evidenced by
the fact that numerous Awards, cubcequent to the adoption of
Award 13249, have not followed Award 13249, and have reached
correct conelusions. Such Awards chow that Award 13249 1is a

nullity on the Vork on Unacsigned Days'issuei

tvard Referee

14127 Iturray . Fohman
15615 John J. !'eCovern
16252 “ilton Friedman
16571 P11l Heskett

-l LABOR MEMBER'S ANSWER TO CARRIE
MEMBERS' DISSENT TO AWARD 19719
(DCCKET CL=16727)



Avard Referee

16672 John J, McGovern
17028 Caniel House
17425 Murray M. Rohman
1758 Paul C. Duran
17619 Paul C, Dugan
17844 Arthur W. Devine
18002 David Dolnick
13245 Paul €. Dugan
18260 Arthur W, Devine
18346 John H. Dorsey
18549 Robart M. O'Brien
18856 Clement P. Cull
10036 Cene T, Riltter
19322 Gene T, Ritter
10364 Paul C, Dugan
1c439 Fobert M. O'Brien

Accordingly, the neutral deciding Award 19719 was left with no
alternative but to hold that Awzard 13249 was palpably in error.
The Majority in Award 19715 correctly stated:

"Under prior Opinions of this Board the text of
Fule L{b) ateve has Leen held to preserve to the
Clerk:s! Organization all work being perforned un-
der the Clerks' Agreement, on the effective date
thereof, until it 1s ne;otiated out iIn the manner
provided by Rule U9, ##& n

Thls statement 1s supported by the Awards cited in the Cpinicon
of the Public Lav Board cited above, in this Answer, and by
Avard 7168, Peferee Carter, stating:

"Under this portlon of Rule 1, work may not be
E transferred from under the Agreement to employes

uncew another agreement except by negetiation,
The werds of the rule are plain and the intent
1s elear. In tha confrenting case no positions
vere trangferrad but that there was a transfer
of worl: cznnot he doubted, The Agreemcnt was
made Ly the Carrier and the Organizzbtion and,
its meaning telng clear, it is the function of
this Board to enforce 1t as made,"

b LABOR MEMBER'S ANSWER TO CAR
19

MEMBERS' CISSTWHT T0 AWARD

(DOCKOT CL-17727)



Referee Coffey held in Award T7349:

"WYfe have it on good authority that the Employes
vere comrpelled to resort to arbitration to get
the protection they see In a rule that embraces
both positions and work. They stress vwhat is
now stated in clear and unarbiguous terms, as
an obligaticon of contract, that ' # # ¥ noth-
Ing in this agrcerent shall be construed to per-
mit the removal of positicns or woric from the
application of thece rules, ¥ ¥ ¥ except by
agreement between the partles signatory here-
to.? "

Referee Torsey held in Award 11586:

1"

Im pricr Avards of this Beoard 1t hzaz been es-
tablishel that when the Scocpe Fule provides

. that 'roritions cor work' may not be removed from
the fgreement except by neroetiatlion, 2 Carrier's
unilateral action 2boliching a 'positlon' and
ascipning; the '“work!' to ancther elucs or craft
is a vizlzticn of the LAgreesnent, %% M

Tn Avard 11127, DReferee Dolnick stated:

ttm-

The factz in Awcrd 7372 (Cartern) are cemparable
to the Toets In tBlie dizpute Lefore uc, The fule
invelved waz alzo 2omparabls to Rule 1(e) of {he
Clerks' Aoreement. W2 sald:
'Severzl awards of this Divisica have held
thet miles similar to Fule 1 (b) reguire
hat the wori of a position mary nct he
removad fror the anpliz-ation of the zzree-
ment =xcept by arreement or mediztlion.' "
Feferee Tcburn held In Award 12414
© "As has teen stated, the effectlve date of %the
Agreenent tefore us ls Janusry 1, 1997, Ths
evidence actablishes that from and after that
date unt’l the =zoesnd triell nlerical rositicons
at Newtonwille warz abollished and the ticket-
selling work divided tetween the Arent and the
remalinln- Ticket Clerk in September ond Qctobe

-6 LABOP ITIBTRIS ANSWER TO

MEURERS! DT

(DOCKTT CL-




"of that year, =mployes covered by tle Agreecment
were engarmed In the worl: of 1and1i,g ticket sales
and in dutles vrclated thereto., Ther were so en-
gaged vhen the restrictive vcrovisiscng of Sic rule
becare =pnlicabtle, Tberﬂqffﬁr, the rosition of
Ticket Clerk and the worl of sellin- tickets
appertaining thereto could not be rﬁroved under
the c¢clear ond evp it lanrmuage of the rule ex
cept by nebo**"“i and s~"ﬂewen+ of the hnr**ns.
Awards 3673, S70C, 2500, 8673 and 0416 are direct-
1y in peoint and Lontr lliwg.

As to fward 11495 (Third Sunpleme ental), alce re-
lied on by the Carrier ard involving these sane

partiec and the identical Ccope Rule, apparently
there the Teferee was persuaded to 2pply the test
of exelucive worli perforrance and found that the

evidenze to mect It was insufficient, Out posi-

tion i, as hasz heen stated, that the special

Seope Muile previsions of the Agreerent in evi-

dence l<re obvizte the necessity of showins such
2 perforrance by the meving party."

And, Referee House stated in Award 16126:

ne s "17\‘.4. MNPV 'nc.-;(».r.n'( 1n La Ay cTe e iyl ‘t“""i':f' t‘“ﬂ‘

L e 1y e Tiad tl ke
worlh as deseribed above was covered hy tho Fcope
Bule and under P'rarrann (b) of that Rule, nmay
not be reucved from coverage of the Apreement
except Ly agreement of the partles."

Also, see Awards

Award Referee

6357 Ponald F. McMahon

6937 A. Langley Coffey

7129 Edw, F. Carter

8236 Edw. A. Lynch
11993 Jim A. Rinehart
14881 John . Dorsey
17609 Gene T, Ritter
17934 Chas, Y. Ellis

Erxaminaticn of the abtundance of author fes, the literal

langsuage of the rule, and the reccrd, clearly establishes that

~7T- LAROR Ir”auprh LISWER TO CARR
MEIBERSY DISGENIT TO AWARD 1971
(DOCKET u;_.—" 9727




it is Carriler Members' Discent to Award 18719 that is a n

ty -« not Award 1Q0719%.

'é?J{fgh Fletcher, Labor Membter

Nefa it oL lLl
' DISSENT TO AWARD 10719

SOIENBERYS ANZUER TO CATRTITT
ERS

- id arry

AET CL-12727)




