NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 19794
THIRD DIVISION Docket Number TD=-19851

John H. Dorsey, Referee

(American Train Dispatchers Association
PARTIES TO DISPUTE: (

(Southern Pacific Transportation Company -

( Texas and Louisiana Lines

STATEMENT OF CLAIM: Claim of the American Train Dispatchers Association that:

(a) The Southern Pacific Transportation Company (Texas and Louisiana
Lines), hereinafter referred to as 'the Carrier"”, violated the Agreement in
effect between the parties, Rule 2 (b) thereof in particular, when on August
17, 23, 27, September 1, 3, 9, 16, 22, 23, 24 and 27, 1971 it required and/or
permitted an officer, supervisory employes and others not within the scope of
said Agreement to perform work covered thereby.

(b) The Carrier shall now compensate Train Dispatchers V. F.
Kapczynski, E, J, Moltz, W. R. Whittington, W. R, Stewmon, W. R, Whittington,
T. E. Malcolm, C. L. Frost, W. R. Stewmon, W. R, Whittington, C. Stewart, P.
Cain, W. R. Whittington, C. L, Frost and V. F. Kapczynski respectively one
day's compensation at Chief Dispatcher's penalty rate for said violations.

(¢} The individual Claimants identified in paragraph (b) were
observing rest days on the corresponding dates identified in paragraph (a)
and were available for service.

(d) Violations and Claimants referred to in paragraphs (a) and (b)
above on specific dates are as follows:

(1) V. F. Kapczynski, August 17, 1971 - Division Superintendent
E. F. Winterrowd, Lafayette, instructed the conductor of Train No. 58 as
follows: '"Pick up at Scott SLSF mty box and bring to Lafayette.'

(2) E. J. Moltz, August 23, 1971 - Supervisory Agent H. D,
Girouard, Lafayette instructed the crew of Train No. 58 at Crowley, Louisiana
as follows: '"Pick up at Duson CNW 141140 mty box for Lafayette Yard."

(3) W. R. Whittington, August 27, 1971 - W. J. Savannah,
Agent, Strang, Texas instructed the crew of the Texas City Switcher at Engle-
wood as follows: '"Pick up GATX 29815 mty tank on Deer Park team track."

(4) W. R, Stewmon, September 1, 1971 - A. J. Manofsky, Super-
visory Agent, Beaumont, Texas instructed the Extra South Port Arthur Local
at Beaumont as follows: '"Pick up at Mobil Chemical Viterbo MOBX 94517 ACFX
54682 Chem for Fiberton NC, Weigh at Beaumont,"
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(5) W. R. Whittington, September 3, 1971 - R. Keenan, Agent
AT&SF Railroad, Kountze, Texas instructed SP Train No, 160 at Lufkin, Texas
as follows: '"Pick up one car lumber at Georgia Pacific Lbr Kountze car No,
SP 509636 and handle to Beaumont for weighing, list and bills in box at Kountze."

(6) T. E. Malcolm, September 3, 1971 - H, D. Girouard, Super-
visory Agent, Lafayette, Louisianra instructed the crew of Train No, 58 at
Crowley, Louisiana as follows: '"Pick up MKT 6950 mty box at Bob Farm & Garden
Scott also EFCX 2355 feed and bring to Lafayette."

(7) C. L. Frost, September 9, 1971 - A, J. Manofsky, Super-
visory Agent, Beaumont, Texas instructed the crew of Extra South as follows:
"Pick up at Mobil Chemical Corp, Viterbo, Texas NATX 24710 mty tank Freeport
Texas via SP BMT MP."

(8) W. R. Stewmon, September 9, 1971 - A. J. Manofsky, Super-
visory Agent, Beaumont, Texas instructed Extra South as follows: "Pick up
at Mobil Chemical Corp., Viterbo, Texas ACFX 54683, MOBX 94500, MOBX 94531 Chems
for Fiberton NC via SP NOR S0U, Weigh at Beaumont."

(9) W. R. Whittington, September 16, 1971 - W. J. Savannah,
Agent, Strang, Texas instructed the Texas City Turn at Englewood, Texas as
follows: ''Pick up GATX 66204 mty tank now on Pasadena team track.,"

(10) C. Stewart, September 22, 1971 - A. J. Manofsky, Super-
visory Agent, Beaumont, Texas instructed the crew of Train No. 69 as fullows:
"Pick up at International Harvester Co. Amelia, Texas LN 24170 mty flat."

(11) P, Cain, September 22, 1971 - H. D. Girouard, Supervisory
Agent, Lafayette, Louisiana instructed the crew of Train No. 58 at Crowley,
Louisiana as follows: ''Pick up at Scott Feed Store, Scott, La, SP 174118 mty
box for Lafayette Yard,"

(12) W. R. Whittington, September 23, 1971 - A. J. Manofsky,
Supervisory Agent, Beaumont, Texas instructed the crew of the Port Arthur
Local as follows: ''Pick up at Mobil Chem Viterbo ACFX 54683 MOBX 94509, MOBX
94514 Chem to Fiberton NC weigh at Beaumont."

(13) C. L. Frost, September 24, 1971 -~ F. A. Cunningham,
Trainmaster StLSW Railroad, Shreveport, Louisiana instructed the crew of
SP Train No. 217 at Shreveport, Louisiana as follows: "At Keithville, La.
KCS 1 4571 empty box. Pick up."

(14) V. F. Kapczynski, September 27, 1971 - R. Keenan, Agent
AT&SF Railroad, Kountze, Texas instructed the crew of a local freight at
Lufkin, Texas as follows: '"Pick up ome car lumber at Georgia Pacific Kountze
Car No. SP 509240 goes to Beaumont for weighing and forwarding list and bill
at Kountze,"
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OPINION OF BOARD: In paragraph (d) of the Claim the Organization sets forth

the facts of occurrences on 14 specified dates, which facts
it alleges, in paragraph (a) of the Claim, prove that Carrier, in each instance,
violated Rule 2 (b) of the Agreement. The facts are undisputed,

Rule 2 (b), with emphasis supplied, reads:

"(b) Chief Dispatchers' and Assistant Chief Dispatchers'
Positions. These classes shall include positions in
which the duties of incumbents are to be responsible

for the movement of trains on a division or other as~
signed territory, involving the supervision of train
dispatchers and other similar employes; to supervise

the handling of trains and the distribution of power
and equipment incident therecto; and to perform related
work."

Organization admits that in past practice on the property, employes
other than Chief Dispatchers and Assistant Chief Dispatchers issued instructions
of the type setforth in paragraph (d) of the Claim; but, it contends even if
such practice had "existed 'since time immemorial' if that practice is in con-
flict with the provision of an Agreement between the parties, the Employes
have a right to insist upofl compliance with the clear and unambiguous provisions
of the controlling Agreement, which shall prevail over such conflicting practice."
We agree with that principle as stated, But the principle is applicable only
when its proponent satisfies its burden of proof that Rule 2 (b) clearly and
unambiguously vests exclusive right to the involved work in employes classified
as Chief Dispatchers or Assistant Chief Dispatchers,

The Awards of this Division have consistently held that classification
provisions identical to or in substance the same as Rule 2 (b) have consistently
denied claims that Dispatchers have an exclusive right to issue instructions
to local trains concerning the picking up or setting out of cars. This body
of case law has precedential value in the absence of proof that its premise is
empirical and/or its reasoning sophistry. We find no such defects in the pre-
cedent Awards; nor, do we find that the clause emphasized in Rule 2 (b), supra,
expressly vests an exclusive right in Chief Dispatchers and Assistant Chief
Dispatchers to issue instructions to local trains concerning the picking up
or setting off of cars.

In the resolution of this dispute we find no aid in the definition
of "equipment" in the publication titled "Official Railway Equipment Register,"
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record

and all the evidence, finds and holds:
That the parties waived oral hearing;

That the Carriecr and the Employes involved in this dispute are
respectively Carrier and Cmployes within the meaning of the Railway Labor
Act, as approved Junc 21, 1934

That this Division of the Adjustesnt Poard has jurisdiction over
the dispute involvr ' hicrein; and

That the Carrier did not violate the Agreement.
AWARD
Claim denied.
FATIONAL RAYLROAD ADJUSTMENT BOARD

By Order of Third Division
-

Fxccutive Scorelavy

-

i
ta

Dated at Chicago, Illinois, tlis day of Il 17



LABOR MEMBER'S DISSENT TD AVWARD NO. 19794, DOCKET TD-19861
REFZREE DORSEY

Award No. 19794 evades the ilasus end feils %to centribute anything toward
iho General Purrosas of the Railway labor Act, speécifically Ssctionm 2 thersof
reading “"The purposes of the Act aro: . . . (B) to provide for the prompt and
ordorly settlement of all disputss groving cut cof grievancos or out of the
interpretaticn or application of augreemunts covering retes cof psy, rules, or
working contitions."

Tho ¥mrloyos plainly identifi-d the subieet of the dispute, stating in
their submicuien:
“Bule 2 of tho Agreement prevides in parsgraph (b) thereof,
that the duties cf tho ingumbents ¢¥ sistant Chief Dicpuicher
positisns will include, zmanz others (l) baing responsible for

the movement of frains on a division or other &85l gned torritory,

and (”‘ to su eruxse the kandling ¢ {rains and the distribuviion
of powsr and equipment incident thereto. (Emphasis added)

L'.'I

It is on the above emphisized Agreement provisions that the
instant dispufe i based, in its entirety."

Award No. 19794 guctes the rule in questicn, stakin
“Rule 2 (b}, with ewphasis supplied, roads:

'(b) Chief Dispatchers' and Assistant Chief Piszpatchers’
Positicns., Those classws shall inelude positions in
which thes duties of incumbeonts are to be responsible
for the nmovement of trains con a division or oilior as-
signed territory, imvclving the supervision of train
dispatichers end other similar employes; to cuparvis
the handling of treins and the distribution o!f povwer
ond equlipmont incident thereto; and to perform related
work.,'"

Tho emphasis supplied secilion of the rule cited in the award breadens the clee
identified subject or scopse of the dispute by inciuding tue words "and to porf
releted- work",

With this inclusion 1% was reasonasble to acsums the 4Award, for soxe reason
deomad it noceccary to rule on or intorpret the phirase "and to perform relatec
work" and/or ejucted the actual issuailce of inutructions to be related work.
fore, in ro-argumont the specific acuestion was asked if the rocord clearly she

the supervisicn rather than the issuance of instructions was the 1lssue in quasi

‘Thar
e
ion

The aifirmative response that the basic issue was recognized to ve the hLandlirg of

trains is confirmad two plases in thoe Lfward where the words "to locel trains ¢
cerninz ths chkl“g up or sotting off of cars" are used.

ch-
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tho oblination of the Empluyes to mals certain ihat the
worx belonging to Signalren is cpecifically sed wub in

tho beaamenu. If it is neci so set out, then the wopk
belon;s to thzn caly if by -~vactice, custom and nssze of
on tho croperty, work has bLsan done system-wide exclusive-
ly by Signalwen., Szn &ucru‘ 32UT (Motoy), 5404 (Tarkar),
7805 (Cerey) cid 4208 (Roturtson).

heard 70 13336, Coirger: .

oL, and, reasonsble wen may differ as to
whelh=se '‘maintocsnse! of cirasl saulpment is an ex-
clusive ;groat ol the work of sneow preroval Trom eneh
eculrant,  Corcuquently, tie principls, <hat vhen
wo Iind euonlrelilry in a scoro rule tha Lurden ic uron
petitiicnor Lo prove that hictorically =nd customarily
tho wor¥k involved hns beun cxclusiively rorformod Ly
pzpluyes coverad Ly an agrosment, is appliceble.

fverd No. 15471, O'krian:
"mn order 4o sustain their conientioa, tha COreani-

setion ces tho serden of provirs that tha Agreemont cleardly
granit it oxclucive right Lo ths work complained of by say-
ing that sush worlk is reserved to the Orpganization, or, in
the couence of such a Rulc, it must vprove, by provative evi-
dence, that the wverk iz of a }ind that has bsen hictorically,
custeoarily, and ¢relusively performed by employes coverad
by the Agreement.*

Wihen you have & rule defining the work or duty, proof of exclusive right is not
aprcpos. Tnis wust be true, otherwisc the exclusive right thsory could destroy
any rule in an fAsreement b a singls violetion cor deviation regardless of the
circunstances. The exclusive right theory has epplication only when tho work
or duly is net dafined or the definition is ambiguous. The clause "to super-
vise the handling of trains cnd the distribution of powor and equipment incident
thereto" is not umbiguous &nd collateral svidence is not reguired to detearmine
its invent or mouaning.

twerd No. 19794 seurches for precedential support of the Opinion rendered,
stating:

“The Awerds of this Division have consistently hold that
classirication provisions identical to or in substance the
same as Rule 2 (b) have consistently denied cleims that Dis-
patchers have an eiclusive right to lssue instructicns to local:
trains concerning the picking up or cetting out of cars. This
body of caso luw has procedentiel value in tho absonco of proof
that its premige is empirical and/cr its reasoning sophistry."
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The finding in Award No. 197%i and other =.ards of this Division adjudicating

1
dispubcs involving the duty "in supervice the handling of trains and the dig-

ribution of power eund equipmont incident “asretov on the basis of proving the
eiclusive right to zuch work, clearly and plainly rsserved in iho Arrcement
rule, I1: cmpiricivis pure and simpls for 100 rule larguage is nol interpreted
or concsinared.

In ciosing, ih:
"In

] SE LS e
PR o Ry

of the cuovurancses in raragranh (&) of the Stabtermant of Cluim in the
benorumber or gaasters o 2 certoin sar or corsoare shown cnd i the Officia
. porisoer oo find these cars listed.  Lhe rogiotsr should
e ceiebileh the bt the ¢fr oor cors idontified in sach cccurance
tiat vord io usid in Lhe rale.
Ner, the Tieding in Joard o, iz the cluims
staving in ) legel irains concerniiy the pisling teThang off of
curs', nd Lie vladus "Yo supirvics She bollling of s distritalion

Do Puvies Ulud GOML o Cidlu s o uiadiliy wiie UULY, Lle 4G CLaBSlc oRar .
or sophiulry.  Award B, Sorevuires coriicticasivn to the dogree that you muss
gither cseept that "lczals" ore not trains or that puipnent is not eguipmont vhen
roving cn e locel train or both.

The dicpute war net over "classification provisions" but & clear-cut duby
defined in the Agrioenwsnt, i.e. "Lo svperviss tho haniling of #reins and tho dis-
tribution of powver and wauipment®. Award Ho. 19794 has nullified the instant
claims by evading tho isrue and failing 3 consider and/or interpret the rule.

-

Tnerefors, Award No. 15704 is in error and I must dissent.

Y

J. P. ERICK3QU
LABCR LEMBER




