NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 20116
THIRD DIVISION Docket Number TD-19949

Burl E, Hays, Referee

(American Train Dispatchers Association
PARTIES TOQ DISPUTE: (

(Soo Line Railrocad Company

STATEMENT OF CLAIM: Claim of the American Train Dispatchers Association that:

(a) The Soo Line Railroad Company, hereinafter referred to as '"the
Carrier' violated the Agreement in effect between the parties, Rule 4 and 13
thereof in particular, when it refused to compensate Train Dispatchers R, L.
Hamilton, J. E. Dettman, and G, L, Terczynski, hereinafter referred to as "the
Claimants'' at the applicable rate on December 10, 1970 when Carrier suspended
operation and in effect abolished train dispatchers' positions without seventy-
two (72) hours advance notice,

(b) Carrier shall now be required to compensate Claimants R, L,
Hamilton and J. E. Dettman eight (8) hours pro rata of trick dispatchers' rate
and Claimant G, L. Terczynski eight (8) hours punitive rate of trick dispatchers!
rate for December 10, 1970,

QPINION OF BOARD: The facts and circumstances out of which this claim arose

are practically the same as in Award 20115, The parties are
the same with the American Train Dispatchers Association representing Claimants
in a dispute with the Soo Line Railroad Company. In this case December 10, 1970
was a regular assigned work day for Claimants R, L, Hamilton and J, E, Dettman,
However, December 10, 1970 was a regularly assigned rest day for Claimant G, L,
Terczynski, who had been instructed to work on his rest day.

We believe that Rule 4 (Rest Day Rule) of the Agreement has been vio-
lated as to Claimant Terczynski, We believe that Rule 13 of the Agreement has
been violated as to all three Claimants for reasons set forth in the Board's
Opinion in Award 20115, and that the claims should therefore be sustained.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds:

That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934,
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That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreement was violated.

A W A R D

Claims sustained.

NATICONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTES?: éwwﬂr

Executive Secretary

Dated at Chicago, Illinois, this 25th day of January 1974,



Carrier Mermbers' Dissent to Awards 20115, 2011@)’2011?. 20118
e
(Referee Hays)

The employes in these cases relied uponr Rule 13 of the Train Dispatcher's
fgreement which reads as follows:

"Seventy-two (72) Lours advence notice shall be given
train dispatchers alfected of abolishrment of a regular
position."

Jownere in the record in these four coses is there any comnpetent evidence
preseiited by the employes that any dicpalcher positions were abelished., 1In
fact the employes simitted, in the record, that nc jobs were sbolished when
it was stated:

"In effect the Carrier had abolishned he bLrain disgatcher's
positicns even thicugh no notice of such abolishmen® was issued.,”

fule 13 dees not deal with "effect", it deals with positive substance
i.e. o onotice snall e given". In the instant cases it is crystal clear
thot no notices were given. Yot the rerferce nas scen fit o sueport the
empleye's pesiticn that the Corrier did not comply with rule 13, This Deard
1s roi ermpowered to write rules for the rar

rties hut this is eunctly what
this roferee hes done in arriving a2t such an crroneous  conclusion.

Zven though no trainc were noving because of 2 strike, the dispatener's
positicusz In case weras still in exictence - not heving been abolished. AlLL
claimznts had to do 23 rerort for worlion Zhem %o "draw their pay’. The
pociticns were treir's and it was their respensibility to report for them.
It 25 oovious the reason they did not report for ‘hen was becauvee of the

d
t
strike ond their refusal to cross o picket line. 1t was claiments' right
to chioose not to cross 2 rlecket line, but when they s0 opted they were not
entitled to compensatisn and the ewards of thiz Poard have so hzld. It was
irrelevont vhetier there was ny work to be performed - the claoimants'
posiiions were siill in existence not having been soolished in any way, shape,

e
should have f{ollowed the scund rzasoning and
E
e

forrm or ranner. The referas

rrinciples set forth by th!s Eoard in Third Diwvision fwards 58¢8 {Guthrie),

16659 (Zngelstein), 14045 (Ives), 15509 {Cngelztein), 16746 (Friedman),

19715 (Tevine), his own Award 15915, 11102 (lieGrath) and Second Divisien

Avards Y49 (Anrod) end GL3S (Rergman) wvhich awerds were discussed with him.
Sinucs the record in these cases clear ¥ indicates tnat there was no rule
violavion by Carrier end further. claimants in cases above chose nok to cross the
piciet lines they did so at their own peril and should not have been compen-

sated Tor such felection of action.

3

ne awards are erronecus cud are of no precedential value.

For the feregoing reasons we dissent.
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Labor Member's Answer t?/ﬂarrieﬁ Members'
1

Dissent to Awards 20115¢ 20116, 20117, 20118
\____/

(Referee Hays)

Under the gulse of a Dissent the Carrier Members attempt to strip
these well-resgoned Awards of precedential value, These Dissents are
nothing more than a reargument of the cases involved, and it is these
Dissents rather than the Awards which are erronecus and lack precedential
value or any cther value.

Violations of contracts are analogous to violetions of the law in one
respect, i.e. neither of these actions is conducive to admiscions of guilt
and the accused party is prone to claim innocence of eny wrongdolng, Directors
of penal institutions often comment that their prison is full of innocent men,
i.e. the majority of the inmates deny that they viclated the law, However,
vwhether a violation of contract or the law, denials do not create or establish
innocence and the facts or evidence must be considered to determine whether
or not a violation did occur.

In these disputes Carrier claimed the dispatcher positions had not been
abolished and were in existence but withheld poyment of the ccumpensation for
these assignments or positions. Notwithstanding cuch denial of ccmpensation,
the Carrier in the record and the Carrier Members in these Dissents claim
there was no viclation of Rule 13 requiring advance notice or the abolishment
of a regular position because the notice required under Rule 13 was not given,
hence the positions were not abolished. Carrier Members' Dissents studiously
avoid commenting on the findings in Awards 20116 and 20117 holding Carrier
also violated Rule 4. (Rest Day Pule).

Award 20115, after a complete study of the facts and evidence, concluded
stating "Indirectly, (laimants' positions were abolished for that day, with-
out proper notice, and their claims should be sustained. Award 8526 cited
as authority states:

"%3%% Tt is & familiar proposition of law that one
may not accomplish by indirection what he is fore
bidden to do in a direct manner, *x*"

The reascning is sound. Many days are spent before a strike call in
complying with regulations in the Railway ILsbor Act. Carrier could have
given the due notice provided in Rule 13 if Carrier wished to aveid poying
these dispatchers. It appears that, because of the anticipated intervention
by the Congress to prohibit this particular strike, Carrier wanted to have



an expressiecn of diseatisfantion

Labor Yemberts Answer to Carrier

Members® Dissent to Awards 20115, 20116,
20117, 20113 (Cont7d)

dispatchers immediately available when trains were ready *o start running
egain. Thus, no aticnpt vms made to coniply with the Agreement, This appear-
dace is confirmed to be correct in the record adjudicated in Award 20116
vherein another discaticher, not one of the Claimants, was required to be
immediately aveilabie wnen the trains did start running again,

In these Disgzents t
raised to defend its o
Carrier contends rnd/e

he Carrier Members try to revive
ction of withholding payments for
r admits had not been abolished., This defense, i.e. eny
loss of ceurensation trg the resuit of the Claimants' failure to cross the
Picket line, -z ccrcdcered snd rejected in these awards, Awarg 20115 ruling
on this issue, states:

the defense Carrier
rositions which

"R Tha pg

mht of Claimants +to honor a picket line
+ This Board hos recognized this right
Dany Gines. Hovrever, in the instont case ve do nct
think Claiiants werae required to make e decision
regardins crosgsing the vicket line, They knew, and
Carrier cifiginlg Inew, tbnt thore was no need for
them to oo to their cosisnments beesuse no troins
were moving, or a2bout to be moved, s long 25 the
Strike wes in effeet, st

iz not in izsue

¢ Carrier Members! in thesge Digsents stated "the referee should have
followed thie sourng reasoning and vrinciples got foprtn by this Board" ang
listed the ewards vhich the Carrier Liembers Proclained to Le based on cound
reasoning including this Referee's Averd 19915, fsmrd 20115, commenting on
Asrerd 19915, which Carrier Members cited and endorsed os sound, states:

"% T Award 15915 this Becard held:

. work gvaijable for Claimant
observe -~re mickev line.! The situation iy different
in the instont case because there was no worlkt 'availa
able.' lvidence of thig is what within e nour ox
two aftor the ptrice rmaterinlized disvatchers cn the
Third Trick vere advised they could leave their
positicnes, Had the trains ceen running Cloimants
would have been required to meZe 8 decision regarding

crogging the picket: lineg, but it was clearly pointed
out to them that ne trains wepa moving, "

'There was
8 but they preferred to

These Carrier Membarg! Discents, vhich are merely rearguments and/or

t with the final decision, do not detract fro.,

-2-



Labor Member's Answer to Carrier Members' Dissent to Awards 20115, 20116,

20117, 0113 (Cont'a)

the value of these Awerds. Awards 20115, 20116, 20117 and 20118 are not
erroneous nor are they stripped of precedential value by these Carrier

Members' Dissents.
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J+ P, Erickson
Labor }omber



