NATIONAL RAILRCAD ADJUSTMENT BOARD
Avard Number 20384
THIRD DIVISION Docket Mumber CL-20317

Joseph Lazar, Referee:

(Brotherhood of Railway, Airline and Steamship
( Clerks, Freight Handlers, Express and
( sStation Employes
PARTIES TO DISPUTE: (
(George P. Baker, Richard C. Bond, and Jervis Langdon,
{ Jr., Trustees of the Property of
( Penn Central Transportation Company, Debtor

STATEMENT OF CLAIM: Claim of the System Committee of the Brotherhood (GL-7332)
that:

(a) The Carrier violated the Rules Agreement, effective February
1, 1968, particularlv Rules 2-A-1, 3-C-1, 3-C-2, 4-E-1, 4~F-1, when posi-
tion of Chief Clerk, Symbal F-166, Pier 1, Canton, Baltimore, Maryland,
Chesapeake Division, Eastern Region, was abalished, effective February 18,

1970,

(b) L. W. Doyle, clerk, be allowed the difference between the rate
of his position, $621.14, and $681.51, rate of position, Symbol F-166, begin-
ning February 18, 1970, and continuing until the violation ceases. .

(c) Any other employe who was affected as a result of this sharp
practice be allowed mopetary loss.

OPINION OF BOARD: Claiment, the senior qualified employee, claims the dif-
ference between the rate of his position, $621.14, and
the rate of the Chief Clerk position, Symbol F-166, contending that the Car-
rier viclated the Agreement in making a paper abalisiment of the Chief Clerk
position while in fact transferring work of this position to a junior employee
whose position was then rerated, without the title but with the duties, pre-
rogatives and rate of pay of the Chief Clerk.

The instant claim was progressed on the property to the Carrier's
Director, Labor Relations, the chief cperating officer of the Carrier desig-
nated to handle such disputes, on the following "Employes Statement of Facts".

"A. P. Santoro, Sr., was the incumbent of Clerical Position
F-166, which position was fully covered by our Rules Agreement.

During the month of October 1969, Santoro was elected to a full
time Union Job, as Vice General Chairman, but did not take over
the job until January 1, 1970.
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"From the period during October after Santoro was elected

and January 1, 1970, when he left Position F-166, the Agent
(P.H. Cruciano) was trying to establish a 'p' personal ap=-
pointment to F-166, but the Union would not agree to this as
the Agent wanted to give this appointment to one of the

Junior Clerks (W.D. Stambaugh) and the Union wanted the Senior
Qualified employe to have the appointment, thus, after all ef-
forts were exhausted to come to an agreement, the Agent advised
the union representative A. P. Santoro, Sr., then Division
Chairman, that he (the agent) was going to give the job to
Stambaugh his own way and abolish F-166. The agent kept his
threat to the union, which resulted in this claim. The agent
further stated that after he abolishes F-166, he will increase
the rate of F-187 by re-study and get the same result without
the union and without advertising any position.

The union representative Santoro, advised the Agent that in
accordance with our Rules Agreement Position F-166 had to be
advertised and awarded to the Senior Qualified Bidder and Agent
(Cruciano) did not agree but instead, Clerical Position F~166
(Head Clerk) located at Canton Pier 1, Baltimore, Tour of duty
7:30 A.M. to 4:00 P.M., rest days Saturday and Sunday, was al-
lgdgedly abolished effective with close of business February
18, 1970,

On February 13, 1970, W. D, Stambaugh, incumbent of Position
F-187 at the same location, and even prior to this, to be exact
on January 1, 1970, was moved to Position F-166 as Head Clerk
and performed the duties of F-166 (Copy of bulletin attached

as Exhibit A.)

W. D. Stambaugh's Position F-187, effective January 1, 1970,
was filled by an Extra Clerk, which continued until February
19, and beyond.

Position Symbol F'-166 was eliminated on paper but not in fact.
The salary of Position F-166, which was the highest rate in the
office, was eliminated and the same position and or work was
still in existence at a lower rate, now under the disguise of
Symbol F-187, being worked by W. D. Stambaugh. Subsequent
re-study was asked for by W, D, Stambaugh to make good Agent's
plans., New rate was eventually produced which equaled that of
F-166 which was allegedly abolished,..."
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The Organization contends that the Carrier violated the Rules Agreement,
effective February 1, 1968, particularly Rules 2-A-1, 3-C-l, 3«C-2, 4-E-1,
and 4=F-1. Rule 4-F-1 is of immediate interest, reesding:

"Established rates of pay, or positions, shall not be
discontinued or abolished and new ones created covering
relatively the same class of work, which will have the
effect of reducing rates of pay or evading the applica-
tion of these rules®#* "

The record before us discloses the fact that the Car-
rier maintained at Pier 1, Canton, a force of some forty employes to carry
on its operations at this Marine Terminal, and that Carrier transferred to
Clerk Stambaugh the following duties of the Chief Clerk's position:

"Supervise clerks and chauffeurs at Canton and other
stations under the Agent's Jurisdiction;

Handle extra clerks' list, assigning personnel to clerical
and chauffeur vacancies;

Check and approve contract labor bills;

Compile contract budget volume figures and estimate same
for future months for budget purposes;

Check and prepare AD 9728 for all invoices presented for
payment;

Maintain record of extra clerks' assigmments;
Maintain vacation schedules."”

The record also shows that with the Carrier's transfer of work from
the Chief Clerk position F-166, three other clerks positions remained in addi-
tion to Stambaugh's to which F-166 duties were transferred, respectively: (1)
"Arrange for the bulletining of vacancies; Prepare water bills for vessels
taking on water; Type list of employees organization for all employees under
the jurisdiction of the Agent; Check, order and receive postage stamps for
all stations under Agent's jurisdiction; Prepare MM-3, MM-154, and MM-254
requisition orders." (2) '"Prepare daily time sheets and maintain time cards
for all employees under the following Responsibility Centers:¥¥*¢; Prepare CT
601 statistical figures on a daily basis.”" (3) "Hendle all mis-routed cars.”

The Carrier, nevertheless, denies any ''sharp practice", stating:



Award Number 20384 Page 4
PDocket Number CL-20317

"It is the Carrier's position that the position of Chief
Clerk, Symbol F-166, at Pier 1, Canton, Baltimore, Mary-
land, was properly abolished, effective February 18, 1970,
in striet accordance with the clear and unambiguous pro-
visions of Rule 3-C-2 (a) (1) of the applicable Agreement,
which reads as follows:

'Rule 3-C-2 == Assignment of Work

(a) When a position covered by this
Agreement is abolished, the work previously
assigned to such position which remains to
be performed will be assigned in accordance
with the following:

(L) To another position or other posi-
tions covered by this Agreement when such other
position or other positions remain in existence,
at the location where the work of the abolished
position is to be performed.'”

The Agreement of the Parties expressly recognizes in Rule 3-C-2
the right of the Carrier to abolish positions and to assign the work pre-
viously assigned to such abolished positions in accordance with specified
limitations. The Agreement also expressly commends that "established rates
of pay, or positions, shall not be discontinued or abolished and new ones
created covering relatively the same class of work, which will have the ef-
fect of...evading the application of these rules.” (Rule 4-F-1). The Par-
ties, accordingly, have agreed to the power of Management to abolish posi-
tions and reassign work of such positions, but they also have mutually
agreed that such power shall not be exercised in a manner that "will have
the effect of reducing rates of pay or evading the application of these
rules”. The problem before this Board, accordingly, is whether the
statements of fact presented by the Organization on the property and before
this Board establish "the effect of reducing rates of pay or evading the
application of these rules."

On the basis of the facts of record, this Board is con~
vinced that the Agent desired to make the F-166 Chief Clerk position a per-
sonal appointment position for the purpose of appointing the junior clerk
with less seniority than Claimant, and that the Agent's design and actions
in abolishing the F-166 position and reassigning the work of that position
to the junior clerk, as indicated above, and having the Junior clerk's posi-
tion then re-rated equivalent to that of the Chief Clerk, F-166, and refusing
to advertise the position which he abolished so that Claimant, the senior
qualified clerk, would not be able to obtain such assignment, were all facts
and circumstances which produced "the effect of reducing rates of pay or
evading the application of these rules.”

ot
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We have carefully considered and evaluated the Carrier's conten-
tion that it made a bonafide abolishment of the F-166 Chief Clerk position.
We note, however, that the functional requirements for a chief clerk on a
Pier with a work force of about forty employees not only were unlikely to
evapcrate with the abolishment of the F-166 position, but that the major
responsibilities of such supervisory position were in fact preserved and
continued largely intact in the work transfer to the junior clerk. We
cannot, in the context.of the Agent's clearly stated design and behavior,
come to any conclusion other than that the Agent's actions sought to
achieve by indirection what he was unable to achieve through direct nego-
tiations. His actions, in avoiding the advertising of the vacant position
pursuant to Rule 2-A-1(a) so as to deny Claimant rights of seniority under
the Agreement, had the effect of evading the application of the rules of
the Agreement, thus violating Rule L-F-1.

Paragraph (c) of claim is that "Any other employe who was affected
as a result of this sharp practice be allowed monetary loss.” In the absence
of evidence of record in support of this claim, this paragraph (c) is denied.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived orsl hearing;

That the Carrier and the Employes invalved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement has been violated.

A W A R D

Paragraph (a) of Claim sustained as per Opinion.
Paragraph (b) of Claim sustained.
Paragraph (c) of Claim denied.

NATTONAL RAILRCAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: &M édgéﬂ_

Executive Secretary

Dated at Chicago, Illinois, this 6th day of September 1974,



CARRIZR MEMBERS' DISSENT TO AWARD KO, 20234 -
CYET N0, CL-2C317 - REFFREE LAZAR

- .

The Award in this case is in such serious error that 1% cannot stand
uncontested. Thz mzjority have gone far beyond the plain terms of the applicabl
rwle of the Agrecmern< in seeking to reach a sustaining Award. It is apparent th
Award is based upon contentions, assertions and opinicns of the employes, vhich
were obviously consicered from the standpoint of emotion and equity rather than
from the provisions of the Agreerent.

The Award recites the "Employes' Statement of Facts" as set forth in
the Ex Porte Submiscion formulated by the Divicion Chairman of the Orzanization
and the Superintendent-Labor Relations, The existence of one party's position
and assertions ia surrort thereof in an Ex Parte docurment under the caption "En-
ployes' Statement of Facis" Aces not nzke those contentions facts. The only
.reagon for an Zx Par<e Statenment of Fects is because the parties are in disagree.
rent as to "Facts". In any event, the record is clear trat these alleged "facts'
were denied and refuted by the Carrier.

The pertinent facts with respect to the application of the applicable
rule of the Agreemen® in the situction are clear and btrief. There were five
clerical positionz In existence at the location in question prior to February 18,
1970. One position =ms abolished and then there were four .- not five. Work of
the ebolished position remained to be perforrmed at “he location and even the
Avard agrces that this work was assigned to the four renaining clerical Jobs.
Thisz either conforms to the rule of the Agreerment covering the assigument of word
when positions are ctolished, or it does not.

The primar and controlling rule in this dispute is Rule 3-C«2, which
specifically covers <he assignment of work when a position is abolished and work
of the abolished position remains to be performed. Rule 3-C-2 provides as follow

"RULE 3-C-2 -- ASSIGNMENT OF WORK

"(a) ‘Mmen a position covered by this Agreement is
abolicted, the work previcusly assigned to such po-
sitlon vhich rerains to te performed will be assigned
in accordance with the following:

"(1} To another position or other posi-
tions covered by this Agreement when such
cther position or positions remain in exis-
tence, at the location where the work of
the abolished position is to be performed.”

llowhere in the Award is there a showing that Rule 3-C-2 was violated.
Rather, the Award points out that Rule 3-C-2 expressly recognizes the right of



the Carrier to abolish positions and assign the work previcusly assigned to such
abolished poczitions "in accordance with specified limitations'. The-c "limita-
tions" are not identificd in the Award, but 2 lcok at the Rule will -2veal the
only stated limitation 1s that the work be assigned to another pesition or posi-
tions covered bty the Agreement at the location vwhere the work is to be performec
The facts, end neither tle employes nor the Award deny it, show that this is ex-
actly vhat oceurred. The conly proper conclusion in this cage is that the Carrie:
did act strictly within the terms of Rule 3-C-2.

The majority, obviously unable to conclude that the terms of Rule 3-C-:
vere violated, found 1t necessary to go elsewhere and beyond the controlling rule
to reach a basis for a susteining Avard. It is indiecated that the Carrier's real
error was a viclation of Rule h-F-1 of the Agrecment, apparently on the assumptic
that Corrier disc ntinued cr abolished a position and then created a2 new positior
covering relatively the same class of work, thus having the effect of reducing
.rates of pay or evading the application of the rules of the Agreement. The erro:
of *he majority in this line of reasoning is that no new tosition was created.
Foreover, Rule 2-C-2 permitted the Corrier to do cxcetly what was done in this
cage. The numoer cof positicns at the location was reduced from five to four,.

Under an application of Rule 3-C-2, vhich is the controlling rule in
this dispute, *he Carrier cannot reduce rates of pay. As the Carrier pointed ou?
in its Rebutizl Bried, Dule 3- C-2(c) recognizes tbat work of an abolished po it
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may be a“‘lcneu to a po ion the rate of vhizh is loss than the rats of the .o
tica that wwog coolicicd, Under such cireumsiances, provisioa lc made or an an-
Justmeny in the retes in c2cordence with the eztoblished procedures. It 1z 2lso
a Tact of record that one of the pociticons invelved was re-evaluzted and re-rated
zg preseribed in Rwle 3-0-2, The Awvard e Azent had the j2b re-rated,

v the employes. Obviously, [ule
ch as involved in this czse, and
ind in favor of the claimant.

but the fact is that this action was in
3-C-2 takes preceden e in a faetual situn u
Rule 4-F-1 has teen errczeously relicd upon to. f

Rule h-F-1 applies when an established position is abolished and a new
one created. Ilo new positicn was created here as there was a reducticn in the
total number of positions at the location. Furthermore, ratec of pay were rot
reduced, as the Carrier paid the sare rate for thz work in question; nor was the
application of the rule evaded.

The Carri er is at liberty to rearrange its forces in any manner it sees
fit so long as the Agreerment 1s cormplied with. It cannct be, and has not been,
shown that qurler did not comply with the terms of the zpplicatle rule of the
Agreerment in this case. Therefore, all of the assertions and opinionc of the
erployes as to intent, sharp practice or otherwise are not controlling factors
and do not make the actual abolishient in this case any less bona fide. The
Board in this case had only to decide whether there was a violation of the Rules
of the Agreement, nnt vhether the Carvier engaged in "sharp practice” in exer-
cising its rights under the Agreement.

The application of Rule 3-C-2 on this property has been well settl. |
s the result of numerous cases decided by this Board. If any weight were to -
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be given to the instant Award, the situation concerning the application of Rule
3-C-2 would certainly te confused. In the instant matter, the Carrier literally
and fully complicd with every requirenent of tle rule incident to the abolish-
rent of a position, and with regard to the distributicn to other clerks of the
work of the aboliched pesition that remsined to be perforred. Despite the clear
vrovision of Rule 2-C-2 covering the assignment of work of an abolished positison
Yo a lower-rated clerical position, the majoriiy has now said that this consti-
tutes a vioclation of Rule L4-F-1,

At the very least, this Award is palpably erronsous. It torders on the
writing of a new rule and going beyond the jurisdiction of +the Board. For these

and the reasons menticned cbtove, we dissent. No precedential value whatsoever
can be attached to the Award.
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