NATTONAL RATLROAD ADJUSTMENT BOARD

PHTRD DIVISION . Award Number 21704
Docket Numbar CL-20£03

Robert A. Franden, Referee

(Brotherhood of Railway, Airline and Steamship
(" Clerks, Freight Handlers, Express and '
‘ ( Station Employes
PARTIES TO DISPUTE:(
- (Clinchfield Reilroad Compeny

. STATEMENT OF CLAIM:‘Claim of the System Cormittee of the Brotherhood
(GL-T468) that:

1 Carrier shall compensate Mr. J. F. Letterman for eight (8)
hours' pay at the rate of the Agency position at Erwin,
Termessee for each work day that he is held off that
assignment, beginning September 1, 1972 and continuing
until such time as he is allowed to resume duty.

OPINION OF BOARD: This dispute was submitted to the Board on October 23,
1973.

On December 13, 197k, the Board issued the following Award
Fo. 205k8:

"The dispute herein arose following a conference agree-
me=t of August 18, 1972, to reduce discipline of dismissal
c? claimant to suspension ending Avgust 31, 1972, the
paysical examination of claimant ard the result of that
exemination.

"There apparently were numerous toff-theirecord' dis-
cussions prior to the conference agreement of August 18,
1972, and the record is conflicting as to just what was
said with respect to = physical examinsticn of claimant.
However, the conference egreement signed by the claimant
and his representative contains nothing concerning such
physical examination. Tt is also significant that no
objection was entered +0 clzimant undergoing the physical
examination on August 24, 1972, and the objection arose
after claimant was advised of the result of that examin-
ation, :

"Tt is well settled that a Carrier has the right to
determine the physical qualifications of its employes.
Such right may be restricted by Agreement, but the
record herein does not justify a firding that the
Carrier's rights were restricted by Agreement, However,
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"such a determination should be based on reasonable

medical certainty. (See Third Division Award 16316 and
Second Division Award 6539). The Board makes no pretense ~
of being able either to resolve a conflict in technical
medical testimony, or.to diagnose emotional problems.

"Based on the present record, we find that there is
need for additional medical data to determine the
physical fitness of claimant to return to work., There-
fore, we direct that Carrier and Claimant {or his re-
presemtative) select a neutral third doctor for the purpose
of examining claimant, and that the Carrier's physician,
Claimant's personal physician and the neutral doctor
present a written revort to this Division of the Board,

ithin sixty (60) days of the date of this Award, stating
their conclusions regarding the physical qualification
of claimant for restoration to service as of August 31,
1672, and at present. The neutral doctor's report need
rot be concurred in by both of the other doctors, A
detailed explanstion of the duties of claimant as agent
shail also be supplied to the neutral doctor (by
Petitiopmer and Carrier) so that he may properly evaluate

-

+he physical fitness of claimant to perform the job.

"Upon receipt and consideration of the medical reports
directed above, the Board will meske its final disposition
of this claim,

™Mo avoid any confusion, the doctors' reports above
requested should be submitted through the Carrier, with -
copies furnished the petitioner.” ,

The claim was remanded to the property for additional medical
data as indicsted, '

There followed a dispute between the parties as to agreeing upon a
neutral doctor snd the type of examinsgtion that claimant should undergo,
resulting in request that the Board interpret the award in the light
of the dispute between the parties. On November 25, 1975, the Board
jssued Interpretation No. 1, Serial No. 279, to Award No. 20548:
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~ "Following Award 20548 the parties to the dispute
were unable to agree upon a neutral doctor, as suggested
in the Award, or upon the type of examination claimant
was to undergo. Hence the request for interpretation
of the Award.

"It was not the imtent of Award 20548 to restrict in
any warnmer the type of examination to be given claimant
by the neutral doctor to determine his ability to satis-
factorily perform the work of agemt.

"The record shows that claiment's personal doctor .
suggested that Dr. Ernest Yount of Winston-Salewm, North
Cerolina, serve. as the neutral doctor. The Carrier
states that in conference on March 20, 1975, it advised
cleimant's representatives that it would agree to the
selection of Dr. Yount es the meutral doctor under the
following conditions: B

"1, Dr. Yount would be advised the nature of
disqualificstion of claimant end that bis evalua-
tion would be for the purpose of determining
whether that disqualification was proper at the
time mede, and at the present time.

">, That claimant would authorize Dr. Yount to
perform any examinations, refer him to any other
doctors, and to obtain any medical records of
prior treatment and/or evaluations that Dr. Yount
might deem appropriate for reaching his conclus-
iens. ‘

"3, That claiment would authorize Dr. Yount and
Carrier's Chief Surgeon to release-their findings
and reports to Carrier for transmission to the
Third Division.

"The above procedure is reasonable. The Board directs
that it be followed and that the Board be furmished the
neutral doctor's report, together with the statements of
claimant's physician, and Carrier's Chief Surgeon, within
sixty days of this interpretation,”
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Following the issuance of the above quoted Interpretation,
arrangements were made for the examination of claiment by Dr. Younrt
with a view to obtaining the jnformation requested in Award Xo.

20548 as clarified by Interpretation No. 1 thereof. However, claimant
reported to Dr. Yount for exsmination as a private patient.

Claimant was not examined for the purposes expressed in
Award No. 20548 and Interpretation No. 1 thereocf. By his own
actions he frustrated the efforts of the Board to obtain the re-
quested medical information, insisting that Dr. Yourrtt examine him
not in the function of a third and neutral doctor in the case, but
as a private patient. It is stated, without contradictiom, that
cleimant had instructed Dr, Yount's office not to furnish the
Carrier with a copy of Ir. Yournt 's report.

The case wé.s again referred to the Board and om April 15, 1977, -
+he Board issued Interpretation No. 2, Serial No. 288 to Award No.
20528 as follows:

"The Board felt that its Interpretation No. 1+to
Award 20548, rendered on November 26, 1975, would result
in the Board being furnished sufficient medical infor-
metion to render = final award. However, such has not
been the case, and the Board finds it necessary to seek
further information before attempting to render & final
award. .

"yt gppears from the record now before the Board
that claimant was examined on the basis of a private
patient on April 1, 1976, by the neutrel doctor pre-
viously agreed to. A report of +hat examinastion, as
well as report of psychiatric examinstion of May 20,
1976, has been furnished to the Board. However, It is
pot clear whether the reports were jmtended to meet the
requirements of Award No. 20548 and Iaterpretation No. 1.
The Board, therefore, directs that the General Chairmsn
of the Organization and the Director of Labor Relations
of the Carrier join in addressing a letter to the
neutral doctor previously agreed to, Dr. Ernest Younmt,
inquiring whether the doctor can, from the examinations
performed; furnish a report that would meet the require-
ments of Award No. 20548 and Interpretation No. 1 thereof.”
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The Director of Labor Relations for the Carrier and the General
Chajrman of the Organization prepared and seut to Dr. Yount a Joint
letter dated April 26, 1977, in line with Interpretation No. 2. On
July 15, 1977, the Cerrier advised the Board that it had received no
response from Dr. Yount. The Board is also in receipt of informetion
from the General Chairmen that he was jnformed by Dr. Youmt's office
+hat he had no imtent of amswering the joint letter.

Thus the Board has been unsble to obtain the medical information
requested in Award No. 20548 and Interpretations Nos. 1 and 2 thereof,
perhaps because of claimant's actions in being examined on a priveate
petient basis instead of upon the basis set forth in Award No. 20548
end the interpretations thereto.

Under the foregoing set of circumstances there is ncthing upon
which this Board can properly base a determination that clsimant was, at
the time the claim originated, medically qualified for reinstetement to
the position of Agent at Erwin, Tennessee; TnoOT, is there now informe-
tion sufficient to make such a determinstion &t the present <ime, There-
fore, we cannot find that the Carrier violeted the Agreement beginning
September 1, 1972, when it refused to permit claimant J. C. Iettermen
to work the agency position at Erwin, Tenn.

FINDINGS: The Third Division of the Ad justment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

Ih;t the Carrier and the Employes_involved in this dispute
are respectively Carrier and Employes within the meaning of the Railway '
Labor Act, as approved Jume 21,_}934;' )

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not violated.

A W A R D

Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Divisiom '

ATTEST: _ gév/,_é fé/

Executive Secretary

Dated at Chicago, Illimois, this 29th day of September 1977.



