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NATIONAL BAILROAD ADJUSTMENT BOARD
: Award Number 21899
THTRD DIVISION Docket Number Mi-21641

o £ & o . Joseph A, Sickles, Referee.
{Brotherhood of Malntenaace of Way Employes

PARTIES TO DISPUTE:
: (Burllngton ﬁorthern Tnc.

STATEMENT OF CLATM: "Claim of the System Committee of the Brotherhood
' ‘ that:

i (1) ”%e Carrier violated the Agreement when it deducted
one day's pay from the first half of November 1074 pay of Welder
A, T. Budzeak (System File T-D-105C/MW-LO(b) 2/1L/75).

(2) The claim* presented by Vice General Chairman
S. R, Walster on December 16, 1974 to Su@erintenden+ P. B. Rasmussen
shall be allowed as presented because said claim was not disallowed
by Superintendent P, B. Rasmussen in accordance with Rule 42,

(#) The claim as presented reads:

"This claim is for eight (8) hours' pay at straight
time rate of five dollars and fifty-four cents ($5.54)

for a total claimed of forbynfour dellars and thirty-two
cents (Bhl,32) 0

OPINICN OF BOARD: On December 16, 1974, the Vice General Chairman

submitted a clexm to ouﬁerlntendenf Rasmussen
~concerning hollday pay allegedly due Claimant,

Assistant Superintendent Jacobson, declined the claim on
December 30, 197k,

When the matter was appealed to the Labor Relaticns Viee
President on February 1k, 1975, in addition to the merits of the claim,
the General Chairman contended that the claim was payable by default
because the Superintendent "...failed to decline the claim,

The Viee President's April 1, 1975 daclination made no
mention of the "default” argument, nor did his August 8, 1975 letter
regardlng the claim - even fthough that contention was raised again

in July 10, 1975 correspondence,
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'7Rule‘h2<A étates:

"A, ALl claims or grievances must be presented
in writing by or on bshalf of the employe involved, to
the officer of the Company authorized to receive same,
within sixty (60) days from the date of the. occurrence
on whilch the claim or grievance is based, Sheuld any
go such claim or grievance be disallowed, the Company shall,
7 within sixty (60) days from the date same is filed, notify
whoever filed the claim or grisvance (the employs or his
.- Trepresentative) in writing of the reasons for such dis-
i allowance. If not so notified, the claim or grievance shall
be allowed as presented, but this shall not be considered
as a precsdent or waiver of the contentions of the Company
as to other similar claims or grievances."

The Orgenization asserts (and Carrier does not deny) that
under the cited rule, the Carrier can - and does - designate the
officer to recelve claims, and the order of appeals. Thus, Claimant
asserts that because the claim was not disallowed by the official to
whom it was presented, it must be ".,.allowed as presented.’

In its Submission to this Board, Carrier minimizes the
"default” argument - asserting that Rule 42 A requires that the
"Company" notify of a declination of the claim - which, it contends,
was done hers, '

We have considered the conflicting authority submitted by
the Parties, and we have noted the Carrier's assertions that it is
free to assign its employes and run its business in this regard with-

_ out limitation by the Organization,
L3, VR s risio

T — We have noted, among other authority, Second Division
Awar&ﬁé@Sﬁ, concerning this Carrier and the Carmen - adopted in
November of 1975 - which supports Carrier's position herein, as well
as Third Division Award 20790 (July, 1975) involving a different
Carrier. Among other of the Organization's citations, we have
considered Award No. 14 of Public Law Board 1844k (August 18, 1977)
wnich concluded that:

"...the great weight of authority on this
 subject is contra to Award 20750."
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We are of the view that if Carrier dgesived to defend the
concevt that an orlginal slaim may be denied by soweone cther than
the n®tioinl, bownom it is forwarded - it had 8 duty te ralse that
copcept while the matier was wnder weview opn the property where,
a5 hers, the Organization pub Cerrier on notice of its contermbtion
in that rezard on twe ccesslions efore the dispute was submitted to
this Board,

7t iz umnecessary o consider the merits of the fdispuie.

POMINGS: The Third Division of the Aéjusﬁm&ﬁt Board, upon the wbole
L record and ell the evidence, finds and holds:

That the parties walved oral hearing;

Trnat the Carvier and the Zmplioyes irvolved in this dispute
are respectively Carrier and Ezployes within the meaning of the Rallway
Lebor Aok, as gpproved June 21, 19%h,

Tuat this Division of the Adjustment Board has jurisdiciion
over the dispute inpvolved herein; and

et the Apreement was viclated.

Claim {2) sustainsd.

HATIOHRAL RAILROAD ADJUSTMEIT BOARD
By Crder of Third Division

y g

ATTEST: Lol VW o floBrietin
Eyerutive Sagretary

Dated at Chicegos, Iilinois, this 15%th day of Februery 1272,



