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NATIONAL RATILROAD ADJUSTMENT BOARD :
Award Number 22068
THIRD DIVISION Docket Number SG-thlB

Rebert J. Ables, Referee

. (Brotherhood of Railrcad Signalmen
PARTIES TO DISPUTE: (
{Robert W. Blanchette, Richard C. Bond
( and John H. McArthur, Trustees of the
( Property of Penn Central Transportation Company,
( Debtor

STATEMENT OF CLATM: Claim of the General Committee of the Brotherhood
of Railrcad Signalmen on the former New York
Central Railroad Company - Lines East:

case B.R.S. E"’B

On behalf of Leading Signal Maintainer E. Kempel, Section 9
Spuyten Duyvil, N. ¥,, for eight hours straight time pay for each day,
April 8, 9, 10, 11 and 12, 1974, account Maintainer P. McComish being
on vacatiocn and his position as first trick maintainer not covered,
this causing Mr. Kempel to be responsible for and perform the work and
duties of both himself and the vacationing maintainer, this in
viclation of Section 6 of the Vacation Agreement and Section 10 thereof
as it pertains to Section 6.

OPINICN CF BOARD: This is a claim for pay under the National

Yacation Agreement by a leading maintainer
because the carrier blanked a maintainer job while the incumbent was
on vacation for five days, resulting in additional work and burden
for the claimant,.

In the week starting April 8, 1974, on the first trick, the
signal work crew consisted of a leading signal maintainer, a signal
maintainer and 2 signal helper.

In the absence of the meintainer and because the helper
was not qualified to perform signzl maintenance work, the only
exmioye left to do signal maintenance work was the leading sigral
maintainer, claiment in this dispute.
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Claim

The claim is for eight bours straight time pay for the five
days in issue. The basis for the claim is that the carrier viclated
Articles 6 and 10(b) of the Nationzl Vacation Agreement of December 17,

1941,

Contract Provisions in Issue

Article 6 provides:

"6. The carriers will provide vacation relief
workers but the vacation system shall not be used as
a device to make unnecessary jobs for other workers.
Where a vacation relief worker is not needed in a
given instance anpd if failure to provide a vacation
reliel worker does not burden those employees remain-
ing on the job, or burden the employee after his zme-
turn from vacation, the carrier shall not be required
to provide such relief worker."

Article 10(b) provides:

"10(b). Where work of vacationing employees is
distributed among two or more ermployees, such em-
ployees will be paid their owm respective rates,
However, not more than the equivalent of twenty-
five per cent of the work load of a given vacation-~
ing employee can be distributed among fellow employees
without the hiring of a relief worker unless a larger
distribution of the work load is agreed to by the
proper local union committee or officisl.”

Positions of the Parties

The organization argues that: (1) there was additionel
burden on tne leading signal maintainer because he had to assume the
duties and responsibilities of the vacationing maintainer end any
degree of additional burden caused by the carrier's failure to provide
a vacation relief employe is a violation of Article 6; and (2) even if
it were accepted that the carrier had a 25% leeway on burden, in
accordance with the provisions of Article 10(b), the claimant, working
alone, had at least a 33 1/3% increase in burden.
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The carrier argues that: (1) no added turden was placed on
the leading signal meintainer because ne was required to perform only
sigpal maintainer's work in the time he was on the job; (2) "although
clzimant performed a portion cf the duties nermally performed oy the
vacaticnihg maintainer, he was not recuired to perform more than 25%
of the normal woriload of that vacationing employee"; and (3) the
organization failed to meet its burden of proof, "in that it has not
furnished any positive evidence” on the resulting wcrk burden on the

claimant.

Referea Morse's Interpretations

These exerples of denial of claims on charges of vioclation
of Articles © and 10{b) of the Naticnal Vacaticn Agreement indicatie
the dilemma which nas existed since 1541 when the agreement wes reached.
The dilemma has been how to judge if the employes are "making" work or
if the employer is taking advantage of a vacaticn absence by not filling
the Jjob and expecting the other employes to pick up the slack.

It is not 23 theugh no cne recognized the diffisuiiy when
the agreemenc was reached. Referee Morse, who was on toun tne
Lmergeacy Board leading to the Natilonal Vacation Agreement and wno vwas
called in as the neutral to oificially interpret the agreement once
reached bty ithe parties, was very deliberate and careful to spell out
the positions of the parties and to give his ovinion - which, in meny
cases; was that this was an agreement wnich could work only with the
geced faith cf the parties. Mcorse, however, decided that the Durden
would be measured by whether an employe was reasonabdly able to do T
worx, considering the increased responsibility he assumed by picking
up the slack ol the employe on vacation. On the questicn of meaning
to be given the weord "burden” in Articie 6, he decided it should be
taken in its ordirary sense which is to "overtax” or to "oppress"., As
to now this would be determined, however, Mcrse concluded the gquesticn
is one of fact "which would have to be determined in the ligat of the
particular circumstances of the cases'.

e v
e e

The facts suppeorting the claim are that the absence of the
maintainer left only one qualified signal maintenance man to do the
recuired work. It may be fairly accepted that if one classified
employe on & job Wwhich reguires seven days a week, arocund the clock,
coverage is required {o do werk for a period of a week which is
normally ccvered by itwo employes in that classificaticn, the ermloye
remaining on duty nas an additicnal burden in performing his worlk.
The cpposite inference wculd be that there was not need for two
classified employes to do the work in the first place and no such
inference is justilied under the facts or the way in which the
carrier assigns employes to do the required work. Thus, it may be
accepted that the burden was increased cn the claimant,
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_ But the cquestion remains, was that burden oppressive or
was iv such to gvertax nis ability te deo the job. HNeither the
claimant nor ithe crganization presents direct evidence on this point.
Thus, there is insufficient basis tc conclude that claimant was
burdened to the extent required under the agresment to sustiain the
claim, ~ o

The arguments by both sides on Article 10(b) are irrelevant
to this dispute.

There is a surface relationship between the requirement in
Article & conceraing burden and the provision in Article 10(b)
ccncerning distribution of the work to a maximum of 25%; hewever,
Articie 10(b) is a2 pay provision and applies in a situation where ta
carrier spr2zds the work among two or more ermployes. In this dispus
the burden - whatever degree cof burden it was - fell on the one
remaining employe and there is nc way to espportion the amcuat of
burden that the remaining employe susiteined since he did all the
signal meintenance work.

Since Ar<icle 10(b) is not related to this disnuze, there
is no pasis Yo sustain the claim under this provisicn of the Naticnal
Vacation Agreenment.

FTDDNGS: The Third Division of the Adjustment 3Bcard, upen the wnols
record and all the evidence, finds and holds:

That the parties waived oral hearing;

Tw2t the Carrier and the Zmployes involved in this dispute

ars respectively Carrier and Implcyes within the meening oi the Railway

Labor Act, as approved June 21, 193k4;

That +his Division of the Adjustzment Bcard has
over ithe dispute involved nerein; and

That the Agreement was nol violated.
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By Crder of Tnird Divisien
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Zxecutive Secratars

Dated at Chicage, Illinois, *his 31st day of Msy 1978.




