NATIONAL RAILROAD ADJUSTMENT ROARD
. Averd umber 23103
TEIRD DIVISION Docket Numper M~22887

Joseph A. Sickles, Referee

(Brotherhood of Mainterance of Way Zmployes
PARTIZS TO DISPUTE:

(Chicago, Milwaukee, St, Peul and Pacifie Railroad Company

STATRMZNT OF CLATH: "Claim of the System Committee of the Brotherhood that:

(1) The Carrier violated the Agreement when it used Assictans
foadmaster Cary Schuler to clean snow from switches from 4:15 A.M, to 1:45 2,
On November 23, 1977 (System Tile C#17/D-2113).

(2} 3ecause of the aforesaid violation, Section Laborer Cregory
Xurtz be 2llowed ‘hree hours and forty-five minutes of pay 2t his time zng
one-half rate and five hours and forty-five minutes of pay at his straight
tizme rate,"

QFIUWION OF EOARD: On the claim date, the Claimant wag instructed to clean

Snow from the switches. Although the Carrier customarily
assisns a section laborer to iravel with the snow pPlow to remove snow Trom
switches deposited by the plow, in this lcstance, the Carrier utilized the
service of an Assistant Roedmaster for that task. The (Claimant asserts that
he was available argd Qualified to have performed that work, had ne tveen allorded
the opportunity to do so.

The correspordence excharged on the Propervy indicates that *ha Clzizent
worked from 1:00 A.M. to 8:00 A.M. on the claipm date, and that he elected to

~ leave the proverty at 8:00 AM., ever though he could have worked longer on

that date,

The Carrier asserts +hat the snow corditions created zn emergency
situation which mendated imnediste action, and thet the Claimant wes celled
for duty at 1:00 A.M, for the purpose of sncw removel, Moreover, it appeers
thet at approxizately L:15 A.M., snow cornditions made it necessary to utilize 2
SNOW plow - which was operated by the Roadmaster and Assistant Roadmaster -
which (according to the Carrier) is normel procedure,

During that period of tice, the Zmploye continued to work - at an

overtime rate - until Z:C0 A.M,
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Regardless of the various assertions concerning exclusivity,
emergency, etc., the claim would appear to rest on the fact that the Imploye
was performing overtime services and chose to go home a2t 2:00 AM., which
would appear to effectively dispute a basis for his cleim, Under the re=-
cord before us, we are compelled to dismiss the claim,

FINDINGS: The Third Divislon of the Adjustment Zoard, upon the whole

record and all the evidence, firds and holds:

That the parties waived oral hearing;

That the Carrier and the Zmployes involved in this dispute z2re
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 193k;

Tkat this Division of the Adjustment Zoard has Jurisdietion
over the dispute involved herein; and

That the claim be dismisced.
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Clzinm dismissed,

FNATIONAL RAILROAD ADJUSTMENT BOARD
3y Order of Third Division

ATTZST:

Ixecutive Secreiary

sated at Chicage, T1linois, this 15%h day of December 1330,




