NATIONAL RAILROAD ADJUSTMENT ROARD

Avard Fumber 23110
THIRD DIVISION Docket Nurber MS-22953

Paul C. Carter, Referee

(Michael Johnson
PARTIES T DISPUTE

(Burlington Forthern Inec.

STATEMENT OF CLAIM: “This is to serve notice, as required by the rnles

of the Rational Railroad Adjustment Board, of my ine
tention to file an ex parte submission om April 3Cth, 1979, covering an
unadjusted dispute between me and the BURLINCTON NORTHERN INC., involv=-
ing the following question:

Whether the termination of MICHAEL, JOHNSON
from the BURLINGTON NORTHERK INC. vas
proper and in accordance with the agree-
ment between BUHLINGTON NORTHERN INC. and
its employees.”

OPINION OF BOARD: The record shows that claimant, who is the Petitioner,
entered the service of the Carrier on July 10, 1373.

In December, 1977, he was regularly assigned as an operator at Carrier's

Union Avenue Tower, Chicago, Illinois, with hours 2:45 PM to 10:45 PM.

The Carrier states that on December 28, 1977, it 2ddressed and
sent to the claimant and operator G. %. Greenme, who relieved claimant at
the end of his tour of duty, two notices advising them to attend investiga-
tions on January &, 1978, iuvolving two incidents:

“"Clcero, I1linois
December 28, 1977

File EBMP-E

Mesars., M. Johason - Operator = Uniom Tower
R. Greene « Operator = Union Tower

Attend investigation in the Conference Room,
Freight House No. 9, 5405 West 26th Street,
Cicero, Illinois at 12:30 P.M. on Wednesday,
January 4, 1978, for the purpose of ascer-
taining the facts and determining your re-
sponsidbility in connection with the allegedly
discourteous end disorderly conduct and im-
proper transfar between Operators M. Johnson
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"and R. Greene, and with M, Johnson's
allegedly absenting himself from duty
without proper authority on December 8,
1977, Union Avenue Tower, Chicago,
Illinois.

Arrange for representative and/or witnesses
if desired in accordance with governing
provisions of prevailing schedule rules.

Acimowledge receipt by affixing your
signature in the space mrovided om copy
of this letter.,

(Sgd) B. A. Turper
Traimeaster

- Acknowledge

Date

"Cicero, Illinois
December 28, 1977

File: EMP.E

Messrs. M, Johnson = Operator = Union Tower
R. Greene - Operator - Union Tower

vtend investigation in the Conference Roon,
Freight House No. 9, 5405 West 26th Street,
Clcero, Illinois at 1:30 P.M., Wednesday,
January 4, 1978, for the purpose of ascer-
taining the facts and determining your
responaibility in connection with allegedly
improper transfer between Operators M. Johnson
and R, Greene on December 21, 1977, Union
Avenue Tower, Chicago, Tliinois.
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"Arrange for representative and/or witnesses
1f desired in accordance with governing
Provisions of prevailing schedunle rules,

Acknovledge receipt by aifixing your
. sigpature in the space Irovided on

copy of this letter,

(5gd) B. A. Turner
B. Ao mner
, Trainmaster

Acknovledge

Date
The claimsnt did not attend the

conducted as scheduled, in his sbsence,
vas potified:

"Cicero, T1linois
Janoary 20, 1978,

File: EMP-E

SSA Fo. 334-4h-6566
(DF 9841)

Mr. Michael Johnson
570 Locust Streat
Elgin, Illinois 60120

This 13 to notify you that

investigations, which were
On Janvary 20, 1978, claimmnt

effactive

Sundey, January 22, 1978, you are

hereby dismissed from the
of the Burlington Northern
violation of Rules 958 and

services
Inc. for
TR (B) of

the Comsolidated Code of Operating
Rules by being discourteous and dige

orderly and for failure to make proper
transfer %o your relief on December 8
end 21, 1977, while assigned as Operator,
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"Union Avenue Tower, Chicago, Illinois,
as developed at formal investigations
held on January 4, 1978 of which you
vere notified by letters addressed %o
you on December 28, 1977 and at which
you falled to appear.

Your past unsatisfactory record was
taken into accourt in assessing this
diseciplina,

Ackmowledge receipt by affixing your
ignature in the space provided on
copy of this letter and relinquish

any and all Company property including
irze transportation issued you.

(8gd) B. A, Turner
B. A. Turner
Treipmaster

Ackrowledge

Date

ce: Messrs., R. P. Dewey
M. A, Sawyer

SPECIAL DELIVERY
U. 5. REGISTERED MAIL
RETURN RECEIPT REQUESTED,"

In progressing the dispute before the Board, the claimant requested
a hearing with the referee presemt. Such hearing was scheduled for 9:30 A.M. »
August 19, 1980, but was postponed at the request of the cleimant because
of a representative rot being present. The hearing was rescheduled for
1:00 P.M., November 19, 1580, at which time the claimsnt was present with
an attorney and avother rerpresentative, The Carrier was also represented.
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In his submission to the Board ard in the oral rresentation at
the hearing on November 18, 1980, the contention was made that claimant

was not properly notified of the hearings which resulted in the termin-
ation of his services.

The Board has carefully reviewed the record in the dispute and
finds evidence that claiment did receive the notices of December 28, 197T;
tbat he d14 not attend the investigations, nor did he request a postpenement,
Tee claimant’s actions in this respect were at his peril, An exploye may
not deliberately refuse to accert a letter of charge, and thern contend
that he was not Proverly notified.

Attempt has also been made by claimant to distinguish between
"investigation™ ard "bearing” as referred to ir Rule 18. It is gererally
accepted in reilroad parlance that the vords "{investigation" azd "hearing"
are synonymous. Further, there is po requirement in the Agreement that
an employe must sign for an investigation notice.

Carrier’'s Rules 702(B) ard 958, referred to in the notice of
dismissal of January 20, 1978, provide:

"TC2(B) Employes must comply with
instructions from the Proper
authority.

958. Operators going off duty must
make a written transfer on the pre-
scribed form of all undelivered
train orders and messages, instruce
tions, inecluding CPC instructions,
unfinished business, condition of
vires, position of train order
signals and overdue trains.

The cperator going oa duty must not
handle the train order signal,
train orders, or CTC eontrol
machine nnti) the transfer

has been completed., Fach oparator
must persopally sign the transfer,
When shifts are not continnous, the
transfer will be made in the same
mancer, "
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After reviewing the complete record in the case, and listening
%o the presentations at the hearing on November 18, 1980, the Board finds
that there was substantial evidence to support the discipline imposed,
which we find not to be arbitrary, capricious or in bvad faith, The
claim will be denied ip its entirety.

FINDINGS: The Third Division of the Adjusiment Board, efter glving the
rarties to this dispute due notice of bearing thereon, and
upon the whole record anmd all the evidence, finds and holds:

That this Division of the Adjustment Board has Jurisdiction
over the dispute involved herein; and

That the Agreement was not violated.

A W A RTD
Claim denied.

FATIONAL RATTROAD ADJUSTMENT BCARD
By Order of Third Division

ATTEST: s U
Executive Secretary ST

Dated at Chicago, Illinois, this 15th day of January 1981.'-'"



