NATTONAL RATZROAD ADJUSTMENT 2CARD

Avard llumber 23123
SAIND DITISION Docket umber MW=23232

had el WY

A. Robert Lowry, Referes

. (Brotherhcod of Maintenance of Way Employes
PARTIES TO DISPUTE: (

(Southern Pacific Transportation Company
({Texas a»d Louisiana Lines)

STATEMENT OF CLADI:"Claim of the System Committee of the Brotherhood that:

(1) The dismissal of Apprentice Foreman Mark C. Pollard was
without just and sufficiedt cause (System File MW-T9-37).

(2) Mark C. Pollard shall be reinstated as an apurentice foreman
with seniority, vacation and all other rights unimpaired and he shall be com-

pensated for all wage loss suffered."”

OPINION OF 30ARD: Mr. M. C. Pollard, the Claiment, was employed by ths

Carrier on September 10, 1976, immediately prior to the

incident involved hers, ne was assigned as an Apprentice Foreman on Zxtra

Gang No. 222, Cn January 1T, 1979, the Carrier addressed a letter to Clainm-

ant, cha.rging n_m as follcws-

"You have been absent without “authority sinca
January 2, 1979. This is in violation of Rule
M810 of the rules and regulations of the Southern
Pacific Transportation Company as posted by General
Notice, effective April 1, 1978. Rule M810 is

tEwployes must repoxrt for duty at the
rrescribed time and place . « o o They
must not absent themselves from their
employment without proper authority « « «

Corntinued failure by employes to protect:
thelr employment shall be sufficient
cause for dismissal . « . '

You are dismissed from the service of the Southern
Pacific Transportation Company for your violaticn
of Rule M810. Please return all company property
which is in your possession to Rcadmaster J. W. Duke
at 1314k Semmes Street, Houston, Texas."

quoted in part as follows: [
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Claimant requested ard was granted a hearing in accordance with
the provisions of Article 14 of the Agresment between the parties on
February lh, 1979. He was represented by a duly accredited representative,
his Geperal Chairman., A copy of the transcript was made a part of the racord.
A careful study of the transcript reveals Claimant was given a fair and
- impartial hearing. '

The record is clear, Claimant was absent without authority from
nis assigned position during the period in question, but he conterded
throughout the hearing that he was absexnt Tecauss he was in f2ar o7 his
T4 e

(Caimant in his defense contended threats on his life commenced
on May 15, 1978, apparerctly when he was advanced to the position of Apprentice
Foreman, while assigned to Ixtra Gang Lo. 64, He testified the threats were
made in the presence of Foreman Reyes, Assistant Roadmaster lorrow and
Boadmaster Duke, with no action taken. He was, however, transferred to
Txtra Gang No. 222 tut this gang worked in close proximity to Gang No. an
ard the threats continued. He also stated in the hearing that he was
threstened in Roadmaster Duke's office and in his presence. [Nore of this
testimony was refuted by the Carrier. There is no testinony or evidence
in the record as to the nature of the shreats or harrassment, nor by whom.
This Poard finds it strange that Carrier would krowingly condone anyone
threatening the life or harrassing one of ils employes, and for this we
fault the Carrier. We subscribe to the Board's wisdom when it said in
Award 18799:

"This Board has never required any working man
needlessly to put his life in Jeopardy as &
condition of continuing employment and will
not do so here,"

The Carrier, in its defense, indicated in the record that it had
talked to the employes in Gang No. 64 and offered to allow Claimant to return .
to a position of labor-driver in that gang but he declined with the statement
that he would be under the supervision of an Apprentice Foreman who had been
premoted in his absence arnd who had been directly involved with the harrass-
ment., The record shows he made numerous complaints to his supervisors about
this harrassment but it apperently continued to plague him in his employment.

In October, 1978, the record indicates, Claimant made a request to
transfer to train service, and, during the hearing, in response to a gquestion
from his representative if he desired to work in the Maintenance of Way
Department, he made the following statement:
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"I+ is my desire to have the falsehoods removed from

oy record in regard to my dismissal ard that I be
retained in the service of the Southern Pacific Tran-
sportation Company under a status of leave of absence
until I am transferred as per transfer turmed in '
October 2, 1978."

It is obvious to this Board that Cleimant does not wisk to return
to work in the Mainterance of Way Derartmert and for this reason it would
serve ro useful purpose to reinstate his senlority in that craft arnd class,
™e Reard, however, avards tkhe restoration of Claimart's employment relaticns
with the CarTier without seniority and withouti back pay iresmuch as he re-
fused to work when offered a position other than Apprentlice Foreman, but
with his record cleared of this charge. This employment relationship
shall continue for a pericd of ope year from the date of this Award to
enable Claimant to pursue his trensfer to znother departwent of the
Carrier. This Award shell not operate to affect in any mernner Cerrier's
determination with respect to Claimant's qualifications for employment
in other departments, except to consider his application in the same man-
ner as any other employes with a clear record. At the end of the one year
period if Claiment's transfer has not been accepted his employment relations
shall be terminated unless Carrier elects to extend it.

FINDINGS: The Third Division of the Adjustiment Board, upon the whole record
ard all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier ard Fmployes within the meaning of the Rallway Labor Act,
as approved June 21, 193k4;

That this Division of the Adjustment Board has Jjurisdiction over
the dispute involved herein; and

That the Agreement was viclated.
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Claim sustained in accordance with the Opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: 4;@. /?%m,/yz_

mxecutive Secretary

Dated at Chicago, Illinois, this 15th day of January 1981.



