NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 23503
THIRD DIVISION Docket Number (I-23%L

Paul C. Carter, Referee
EBrotherhood of Railway, Airline and Steamship Clerks,

Freight Handlers, Express and Statlon Employes
@TIES TO DISPUIE:

Terminal Railroed Association of St. Louis

STATEMENT OF CLAIM: Claim of the Sysiem Committee of the Brotherhood
" (GL~9361) that:

l, Carrier violated the A¢reement betweeen the parties when it
dismissed Mr. C. J. Pickett from its service by letter dated December 4, 1979,
without affording him a "fair and impartial iavestigation.” (Carrier's File - C).

2. O(arrier also violated the Agrecment between the parties when
it falled to hold the investigation within the time limits set forth in Rule 2k,

3+ Carrier further violated the Agreement when it failed and re-
fused to grant a temporary postponement of the investigation and held same
in absentia, without giving any consideration to the mitigeting circumstances
concerning Mr. Pickett's absence,

k., Carrier's actions were arbitrary, unjust, unresgonable and
completely uncnlled for.

5 Carrier sheall now be required to nsate Mr. C. J. Pickett
for all wage losses sustained, beginning December 4, 1979, and continuing
each workday, five days per we k until returned to servica; and shall also
be required to expunge the investigation transcript from his personal record
file,

OPINION OF BOARD: The claiment was employed by the Carrier as Levermane
Operator with a Company seniority date of February 23, 1963.

Claimant was displaced from his regular assigmment on October Ty 1979
and exercised his seniority to another position designated as swing position
No. 6 om October 12, 1979, which required that he be qualified as Leverman-
Operator at SH Interlocking Tower. On October 12 s 1979, he worked at SH Tower
on secord shift, breaking in since he had not previously qualified on the posi-
tion. After working on October 12, 1979, he laid off end did not work tliereafter.
The Carrier states that on November 1, 1979, he called the train director at ID
Tower, who maintains the Interlocking Department assigmment board, okayed him-
self for duty, expressing a desire to break in on the first shift. He was told
he would have to break in on the second shif*. November 2 s 1979, but he failed to
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repard for that assigmment. As he failed to protect the assignuent on the
dats in question and did not communicate with ths Carrier regarding his
reasons for failure to do so, Carrier's Traimnmaster nctified the claimsnt
on Novembex 1k, 1979:

"An investigation will be held in the Conference
Room, second floor, Brooklyn Shops, Lovejey, Dlinois
at 1:30 P.M., Wednesday, November 28, 1979, to develop
the facts, discover the couse and determinme responsi-
bility, if any, in comnection with your allaged fuil-
ure to protect your assigrment breaking in st SH Tower
on the second shift at November 2, 1979,

"Arrange to attend tl is investigetiom. You

are entitled to represent: tion and vitnesses, 1f you
80 desire,"

The notice was sent certified mail - return reoeipt requested, amd
the Carrier received receipt showing delivery of the latéer. The claimant
falled %o appear at the investigaticn, which wes ocomducbed im his absence,
and on December 4, 1979, claimant wes notified of his dismissel from service.

In the appesl on the property and im ite submission to this
Board, the Organization contends thet Carrier vialated Rule 2l, which reads

in pert:

"An employee shall not be suspended or dismissed from
service without first being given a fair anmd impayrtial
investigation. The employee may, however, be hald from
service pending an investigation if insubosdinstion,
theft, violation of Rule (g) or an offense of egual seri-
ouaness is involved. Such investigatiom shall e held
vithin ten (10) days from date charges arw prefwrred ex-
cept the parties mey agree to & reasomable pestponement
not exceeding thirty days..."

The Carrier contends that the ten-day prowiaziss amly sppliss in the
event the employe has been suspended or dismissei from ssrvice., We do not
consider the language of Rule 24, quoted above, to be subject to sush inter-
pretation, The rule is clear in providing that the iwwvestigation will be held
within ten days from the date charge:s are preferred, sxcept st the parties
may agree %o a reasoneble postponement not exceading thirty dmys. The Carrier
has not submitted any evidence in support of the mmetioe that it alleges exists,
At any rate, vhere a rule is clear end unsmbiguous, sither perty o the agree~
mept may inmist upon its litersl spplication at any timg, metwithstanding any
contrary pructice. We have cerefully reviewed the trepaceiyt of the investi-
gation and we camnot determine from the lengthy statemext of the Looal Chairmen
that he was specifically objecting to the timeliness of the Investigation, It
is well settled that any objection to the timeliness of en iovestigation must
be raised during the course of the investigation, otherwise such objection is
considered waived. We consider such to be the oasge here,
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‘There is evidence in the investigation that claimant hed a _
conversation with the Assistant Superintendent about accepting some dis-
cipline without an investigation, but claiment failed to follow through
on that proposition. Neither did he make a clear request on the Organi-
zation or on the Carrier for prostponement of the investigation. Under
&ll the circumstances we cannot find. claimant blameless for not attending
the investigation, even though he may heve been on his honeymoon.

Jlased on all the circumstances in the case, the Board finds
that permanent dismissal wns excessive and that the best solution ias to
award that claimant be restored to service with seniority unimpaired, but
without any compensation for time lost while out of service.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:
That the parties walved oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the AdJustment Board has jurisdiction over
the dispute involved herein; and

That permanent dismissal was excesgive,
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Claim sustained in accordance with the Cpinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

——

ATTEST: —_—
Executive Secretary

Dated at Chicago, Illinois, this 29th day of January 1982,



