NATIONAL RAILRCAD ADJUSTMENT BOARD
Avard Number 24161
THIRD DIVISION Docket Nimber SG-EII-UTO

Robert B, Peterson, Referee

iBrotherhood of Railrocad Signalmen
PARTIES TO DISPUTE

”e

(Rorfolk and Western Railwvay Coumpany

STATEMENT OF CLAIM: "Claim of the General Committee of the Brotherhood of
Railroad Signalmen on the Norfolk & Western Railway Ccmpany:

On behalf of Signal Maintainer R. L. Levis, who was dismissed by
notice dated January 18, 1980, for reinstatement to the position of Sigmal
¥Maintainer, Sardinia, Chio, with all rights and benefita restored, and with
pay for all tinme lost,.”

OPINION QP BCARD: 1In this case we have a situation wherein an exploye becams
' involved in an accideat while off duty and driving a
canpany vehicle assigned to him by the Carrier for the performance of his
daties as & signal maintainmer., The damags to the signal truck was estimated
to approximate $2,000. There Were no reported rroperty or personal dagages
to others, the truck having gome off a state highway into a ditch, The ace
cident occurred at about 9:15 P.M. on December 27, 1979 ard, after being
transported to a hospital for examimation and treatment of mipor personal
injuries, Claimant was reportedly cited dy the State Highway Patrol for
driving while under the influence of intoxicants,

. Claimant was thereafter withheld from service and properly notified
to appear for a hearing scheduled for 9:00 A.M,, Janmary b4, 1980. Claimant
did not appear for the hearing and it was held in absentis., He was notified
by letter dated January 18, 1580 that as a result of his responsibility as
developed in the formal investigation held oa January 4, 1980 that he was
dismissed from all service of the (arrier,

It is to be noted that at the hearing Carrier's Supervisor Signals
and Communications testified to Claimant having told him on the night of the
accident that he had been drinicdng; that he had finished vorking at Cincinnmati
around 4:00 P.M.; came back to Sardinia, vhere he got something to eat; met
scme friends; and, had three or four beers before starting home., The Supere
visor's testimony was corroborated by testimony of a Carrier police officer
who stated he had bPeen present with the Supervisor when the Claimant admitted

to having been drinking.

Petitoner on bebalf of Claimant has trought this cmse to our Board,
alleging: (1) The hearing in absentia did not afford Claimant the "fair and
impartial formal investigation” which 1a his righ% under the negotiated Rules
Agreement; end (2) The record is fatally flaved becausa the same Carrier
officlal made the charge, appeared as a witness at the hearing, and then as-
sessed the disciplinas,
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In regard to Petitioner's second protest ms above, suffice it to say
that its allegation relative to the record being flaved sccount the one official
serving in multiple roles was raised by Petitioner for the first time in their
submission to this Board, Under such circunstances, ve have no alteroative but
to summarily dismiss such allegation from our consideration of the claim,

- Petitioner's other ellegation relative to Claimant's right to a fair
bearing does, however, give us reason to panse for delibertion, The right To &
felir hearing is written into the negotiated rules. It is axiomatic that a fair
hearing presupposes adequate advance notice of a charge as vell as the develope
ment of all testimony relating to the charge. There 1 po Question in this
case but that Claimant 41d in fact receive adequate advance notiee, The dif-
ficulty in this case comes from the fact that Claimant did mot have the Oppor-
tunity to present "his side” of the story at the hearing.

The hearing record as it was developed recognized thaet there was an
inclement veather situation present on January k4, 1980 in the Partsmouth, Ohio,
area, the location at which the hearing was held, The hearing officer clearly es-
teblished this as fact, directing that the transcript indicete then current veather
conditions, i.e., snow. He also had the record show the bearing commenced as of
9:45 AM.; that all present hed been so present since 9:00 A.M.; that one witness
did drive from Cincinoati to Portsmouth; and, that there had been no commmication'
with Claimant or request for a postponement of the investigation,

The record es developed during tke on-property bandling of this case
tlearly established, bhowever, that (laimant was not willfully attempting to svoid
the scheduled hearing. In fact, the record reflects the opposite to be true,
Qaimant had reportedly been entangled in a weather related traffic tie-up anmd
vaé in a position where he could not establish timely contmct with the Carrier,
He did, however, subsequently contact the Carrier, allegedly at his first op-
portunity, albeit after the hearing had been concluded 4n his absence,

While we subscribe to the principle that an employe cannot avoid diseiplin
by the simple expedient of feiling to appear at a scheduled hearing after proper
notice bas been given (see Award No. 22408 - Referee Franden); we find that, in
Tact, the opposite seems to be true in this instance, Here;- Claimant was making
&n effart to be at the scheduled hearing, In this respect, we believe Carrier
would have been better advised to have re-opened the hearing when Claimant 4id
meke contact with them and established his reason for not being able to appear
on time, The essence and indication of fairness would thereby have been clearly
established, '

The above considerations notwithstanding, it 18 our opinion that the
hearing record in this particular case contains substantial rrobative evidence to
support the charges as made and an absence of any allegation that Claimant's
presence would have possibly changed that fact. When this factor is considered .
against Claimant's right to be present at the scheduled hearing, we are compelled, N
in {his ipstance, to find that Caxrrier's ection was not so unjust, unreasonable
or arbitrary as to constitute an abuse of its discretion to impose discipline, We
viil not therefore substitute our judgment for Carrier's in this case, We would,
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however, repeat that a fair hearing requires consideration by the Carrier of
reasonable excuses which are advanced es reasons for failure to tinely appear
at & scheduled hearing. There are possible situations over vhich an individual
has no persoml control which should be considered in a fair mamer,

FINDINGS: The Third Division of the Adjustment Board, upon the vhole recard

and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 193k;

That this Division of the Adjustment Board has Jurisdiction
over the dispute involved herein; and

That the Agreement was not violated.

A W ARD

Claim denied,

NATIORAL RAILRCAD ADJUSTMENT BOARD
By Order of Third Divieion

ATTEST: Acting Executive Secretary
Natiopa)l Railxroad Adjustment Board

By

Rosemarie Erasch - strative Assistant

Dated at Chicago, Illinois, this 15th day of February 1983.



