NATIONAL RATLROAD ADJ USTMENT BOARD
Award Number 24207
THIRD DIVISION Docket Number Mi-2L099
Irwin M, Lieberman, Referee
(Brotherhood of Maintenance of Way Employes

PARTTES TO DISPUTE: (
(Detroit, Toledo and Tronton HRailroad Company

STATEMENT OF CLAIM: “Claim of the System Committee of the Brotherhood that:

(1) The suspension of sixty (60) days imposed upon Trackman
Bs Cu Knight for alleged insubordination and for alleged use of foul and
abusive language on May 8, 1979 was without Just and sufficient cause and
in violation of the Agreement,

(2) Tracliman B, C. Khi?ht shall now be allowed the benefits
prescribed in Agreement Rule 34(e)."

OPINION OF BOARD: Claimant herein was sssessed a sixty day suspension fol-
lowing an investigation in Wwhich he was charged with ine

supervisor also with using improper language. The latter charge is unsub-
stantiated by the evidence, .

Petitioner raises a serious procedural issue with respect to the

role of the hearing officer: that Claimant was not afforded a fair investi-
gation in view of the multiple roles of the bhearing officer as charging officer,
conducting officer and also assessing the discipline. This issue has been dis-
posed of in numerous prior decisions of this Board., It is well established, in
spite of the virtua)l impossibility of total impartiality by any Carrier Off{cer
acting as a hearing officer in a disciplinary investigation, that the multiple
roles complained of herein are not prohibited by the Agreement. Tt is only

A careful evaluation of the record herein indicates certain impro-
prieties on the part of the supervisor involved in the incident, First, he
had no authority to "fire" the Claimant prior to an investigation. Secondly,
his very removal of the Claimant from service does not appear to be warranted
by the pature of the infraction: 1t did not constitute o major offense, as
the Board views it, The record 2120 reveals that the insubordination did not
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involve an outright refusal to work but in essence was a verbal confrontation
between the supervisor and Claimant. It 1s noted that the direct first line
supervisor did not allege that the men (including Claimant) had refused to
work. Nevertheless, the profanity used by Claimant and his verbal attack

on the supervisor was clearly evinced by the testimony and cannot be condoned.
The Board concludes that although Claimant was guilty amd discipline was ap-
propriate, under all the circumstances indicated supra, the measure of disci-
pline was too severe for the infraction. Thus, the discipline must be termed
arbitrary and will be reduced to a thirty-day suspension. Claimant will be
made whole for all losses sustained in excess of thirty days.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oxal hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 193%;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and
L]

That the discipline was arbitrary and excessive,
A W ARD

Claim sustained in accordance with the Opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division
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ATTEST:  Acting Executive Secretary
Natliomal Rallrcad Adjustment Board

o e A

Rosemarie Brasch - Administrative Assistant

By

Dated at Chicago, Tllinois, this 1hkth day of March 1983,
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