NATIONAL RAILROAD ADJUSTMENT BOARD
Avard Number 24357
THIRD DIVISION Docket Number CL-24485

Paul C, Carter, Referee

(Chicago and North Western Transportation Company
PARTIES TO DISPUTE: (

(Brotherbhood of Rallway, Airlinme end Steamship Clerks,

( Freight Eanmdlers, Express and Station Enployes

STATEMENT OF (LAIM: Carrier did not violate the Agreement with the Brotherhood
—  of Bailway, Airline and Stesmship Clerks as alleged, vhen
it dismissed Mr. Willie McGee, Yard Clerk, Proviso, Illincis, frem the service
of ths Carrier for cause on May 7, 1581.

As thc. Agreemsnt was not ﬂohted, Mr. McGee is not entitled to be
returned to service with allrighis uaimpaired with payment for all time lost
as claimed in his behalf Ly the Clerks’ m'ga:_l_;!._utiqn:_

OPINION OF BOARD: The dispute herein bas been submitted to the Board by the
Carrier, It involves the disxissal of a yard clerk, Willie

McGes, for allegedly failing to protect his assigmeent on April 2k, 1981.

The record shows that McGee vas assigned to a yard clerk position
at Carrier's Proviso Yard, with starting time of 11:59 P.M. On April 27, 1981,
he vas notified to report for investigation, scheduled for 8:00 AM., May 1,
1981, on the charge: ‘

"Your responsibility in comnection with failure to protect
your assigoment. Specifically, your failure to report for
daty, i.e., your ummuthorized absence from Positiom 115,
Yard Clerk, commencing 11:59 p.m. April 2k, 1981."

The investigation was conducted as scheduled and McGee was dismissed
froa service at the end or;,:l;j.l assigment which commenced at 11:59 PM.,
May 6, 1981. The only testimony presented at the investigation was the state-.
nent of McGee.

The record shows that McGee was on his way to work, had stopped to
eat, and his car wvas involved in a non-woving accident. Ne immediately called
the Oarrier's Chief Clerk to notify him of the accident, The following is an
excerpt froa the transcript:

"Q. Mr. McGee, when you talked to Mr. Smith, you told hiw
that you had an accident and you would probably be
late, 13 that the essence of the conversation?
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"Ae That's what I sald, I probably, I won't be able to
mke it in or, you xnow. I don't think I'm going
%o De able to make it in, or, I don't know, but,
(ivandible), an accident, you know. So. He said
that, ah, vell, let's see if you, if you can try to
nkeitinaﬁarmgetdnmvithﬂ:enceident, you
know.

Q. But at that time, it was up in the air then as to
vhethermwouldbein,istlmt correct?

A, I think 80, ah, you hl“, I Justesee
Q. I dida't hear your answer, I'm sorry.
A. Well, it was up in the air I would say so, yes, sir,"

&miamusmmtumudmmumwchﬂhm
to advise him definitely that he would not be inm. We agree with the Carrier
thntatmpointhnshmldhawmnzedththqmmtgomtoboabhto
get to work, and that he should have called in to so advise. Rule 1k of Care
rier's General Begulatiom.ud Safety Rules reads:

"Employees must report for duty at the designated time and
Place. They must be alert, attentive and devote them-
selves exclusively to the Compeny's service while on duty,
They must not absent themselves from duty, exchange duties
with or gubat:lmu others in their place, without proper aue
'bhor:l.ty-

If this were the first disciplinary case involving McGee, we would
agree that dismissal was harsh and excessive. HNowever, his prior work record,
since being employed in 1978, was far from satisfactory, the latest entry
being dismissal on March 9, 1981 and reinstatement on & leniency basis on
April 6, 1981, The Carrier could mroperly consider claimant's prior record
in arriving at the discipline to be imposed.

The Board has noted the Organization’s contention that McGee's Pro=
cedural rights were violated in the bandling of the dispute onm the propexrty
because of the same officer acting ia multiple capacities, and claimant al-
legedly being denied full right of appeal. We find no rroper basis for such
contention. Furthermore, the record shows that no such contention was made
in the bandling of the dispute on the Property, and it is well settled that
issues and defenses not raised in the bandling of the dispute om the property
may not properly be raised for the first time before the Board.

The claim of the Oarrier will be upheld.
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FINDINGS: The Third Diviaion of the Adjustment Board, upon the wkole record

and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier ani Employes within the meaning of the Railway Labor
Act, as approved June 21, 193k4;

That this Division of the Adjustment Board has Jurisdiction
over the dispute involved herein; and

That the Agreement was not vioclated.
A W A RD

The dismissal of clerk Willie McGee is upheld.

NATIONAL RAILROAD ADJUSTMENT BOAFD
+ By Order of Third Division

ATTEST: Acting Executive Secretary
National Railroad Adjustment Board

I



