EATIONAL RAJTLROAD ADJUSTMERT BOARD
Akvard Number 24405
TSIRD DIVISION Docket FNumber Mw-24380

(Brotherhood of Maintenance ©f Way Eaployes
PARTIES TO DISPUTB: (
(The Chbesapeake and Ohio Railwvay Coorany
( Boutbarn Region (and Hocking Division)

STATEMENT OF CLAIM: "Claim of the Systes Comittee of the Brotherhood that:

(1) Toe Carrier, without just and sufficient canse end on the
basis of umproven charges, improperly disciplined BAR Mechanic Williawn L.
Pegrax on charges that:

(8) he allegedly falsified his physical condition on
August 11, 1980 (System Pile C-D-995/MG-2909);

() be allegedly operated Crans No. RIC-T05 in an unsafe
manner on August 15, 1980 (System File C-D-997/MG-2912).

(2) The above charges be stricken from Mr. Pegran's record and
that ke be reimbursed for all earnings lost im conformity with Rule 2)(e).”

CPIKIOK OF BOARD: The Qlaimant, a B&B mechapic with 1l years service prior
to June 23, 1980, secured a lsave of adbsence from the
Carrier 10 undergo & heaorrhoid operation., On Aungust 5 he wvaz relessed by

his physician to return to work on August 6, 1980. On August 13 he was removed
fron service under the premise 1t was necessary for the Carrier to determine
Clajiwant's physical conditiom. Claizanat received a letter dated thst any from
Carrier to attend an investig=tion stating:

"You are being charged with falsifying your physical condition
in order to evade your regular dnties on August 11, 1980, at
the apmroach trestle to the Float Bridge, U, 8. Xavy Operating
Base, Norfolk, Virginim, claiming you had been placed on
*light dnty' by your atterding physician,.."

An investigation was held which found, Carrier stated, in its disciplinme letter,
Septesber 12, 1980;

“You vere amot restricted to light duty work by either the
doctor's disebility certificatas dated Angust 5 end Avgust 13,
sor did you inform anyone of your alleged light duty status
until morning of August 11, 1980, after determining day's
voark activities and then only performsd vork vhich was of a
1ight mataure.
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"Disciplise applied 185 ten (10) dnys overhead suspension
and six (6) month probatiomary period. Your service re-
card vill be merind accerdingly,”

e clmimant was izvolved in & second incident on Avgust 15, 1980
vhen he vas operating & Crane $RTC-TO5 in the perfarmance of assigned duties,
In the operstion of the Crape his supervisor charged that he sattexpted to strike
bin with the crens; the Cleimmpt wes, at that tims, suspended from Carrier's
service, Ee subsequently recelived & letter dated August 25, 1580 to sttend

en ixvestigation on Septemdar &, 1580:

"to deterwips yoxr respozsibility, if any, 4im the unsafe
operation of Crame Fo, RIC-TO5, exdangering the safety of
Soructure Supervisor R, E. Wright, on Angust 15, 1980, at
spproximtely 9:00 a.x, on Barbar Eoed betveen Pler § and
Pier 1k st Kev Port Kevs, Virginia,”

e Carrier by letter dated Beplember 17, 1980 stated it Bad found Claimernt at
frult in the irvestigation snd escessed discipline “epplied in five (5) days
sctue] suspersion which we will congider as already having been served during
the tne you were held off pexding investigation of the incidermt.” The lettar
'arer:" on to oouple the discipline assessed Bepiesder 12,1580, stzting "the ten (10)
deye overheed guspeansicon will kave Lo .be gervel s actual suspencion begimning

Septesd>er 2k, 1980 through October 3, 1950."

Eefore discussing the merits we st sprak to a contention of the Cxre-
rier thet Joining of the two claing for adjuiiecation 15 not the sgexs a5 the cleim
bandled on the property. There is 2o Froper besis for complaint iz this respect.
The comdbining of the cleixs for rreserit=tion €0 this Board did not expani or elter
the claixg, The Csarier bas in mo wzy besn misled, The Currier's coxteatiom in
this respect is denied 2xd the claiws will be dirpossd on thelir merite, Sece
recant mvexds of this Tivision, 22611 snd 22k59, in'rolﬁ.ngthcmmicrm
svard 22k80, all to the szas effect.

In Claim Fo. 1, thre was a charge of falsifying of cleimant's physical
condition and Cerrier found Cleimant guilty essessing diseipline of ten (10) days
overheed suspension and six (6) month probationary period with the Claiment's serv-
ice record to be marked accordingly. The record accordingly discloses that Carrier
sustairad 1ts burden of proof on this charge. The discipline assessed was not un-
warranted, arbitrary or capricious, therefore it is our determination that the egree-
rpernt in rega=d o this claim was not violated.,

In Claim No. 2, where Claimant was charged with unsefe operation of a
crane endangering his supervisor; fourd guilty by the Cerrier in a letter dsted
September 17, 1980 and discipline applied of five (5) days actual suspension we
find the Carrier fmiled to sustain its burden of proof and the agreement was vio-
lated. The suspension and disciplipe must be removed from Claimant's record.



Avard Number 24405 Page 3
Docket Number Mw-24380

The Carrier in its letter of September 17, 198C was in error since
the letter was based on an incorrect assumption that both disciplines were
valid and imposed the ten (10) day overhead suspension. Claimant was sus~-
pended from service for a total of fifteen (15) days when in fact there was
no factual basis for triggering the overhead suspension. The Carrier isa
thus chargeable for fifteen days of pay at the Claiment's regular rate and
his service record corrected to remove evidence of the suspension and we so
hold.

TDOINGS: The Third Division of the Adjustment Board, upon the wheole record
and all the avidence, finds and holds:

That the parties waived oral hearing;

: That themrrieraultheh'ployas involved ip this dispute are
respectively Carrier and Exployes within the meaning of the Railway Labor
Act, as approved June 21, 193h;

™at this Division of the Adjustment Beard has Jjurisdiction
over the dispute involved herein; and

That in regard to Claiwm No. 1, the Agreement was not viclated;
and . .

That in regard to Clala ¥o. 2, the Agreement was violated.
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Claim No., 1 is denied.
Claim XNo. 2 sustaiped in accordance wita the Opinion.

NATIONAL RAILROAD ADJUSTMENT BCARD
By Order of Third Division

ATTES?: Acting Exscutive Secreiary
Natiopal Rallroad Adjustment Board
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By 2
- / Roseqparie Rrascli « Administrative Assistant

Dated at Cnicego, Illimois, this 15th day of June, 1983.



