NATIONAL RAILROAD ADJUSTMENT BOARD )
Award Number 24L50

THIRD DIVISION Docket Number CL-24215

Martin F. Scheinman, Referee

(Brotherhood of Railway, Airline and Steamship Clerks,
( Freight Handlers, Express and Station Employes

PARTIES TO DISPUTE: (
(Chicago, Milwaukee, St. Paul and Pacific Railroad Compeny

STATEMENT OF CLAIM: Claim of the System Committee of the Brotherhood
(GL-946T) that:

1) Carrier violated the Clerks' Rules Agreement in Senlority Disctrict
No. 6 when it arbitrarily reduced forces by abolishing seventcy (70}
positions effective 11:59 p.m., October 31, 1979 without giving
the employes affected thereby "not less than five (5) working days
advance notice” nor did it issue a standard abolishment ncotice
as required.

2) Carrier shall now be required to compensate all employes affected
an additional eight (8) hours pay at the rate of their assigned
position which was abolished, or at their protected rate, whichever
is greater, for November 1, 1979 and for eachworkday until they
were returned to service:

NOTE: Claimants and position held are as follows:

Alberton R. E. Christ Pos. 76960, Operartor
G. E. Gruver " 76980, Operator
A. Aspholm " 76990, Operator
Karla Fetters Relief Opr.
B. L. Patch " 76950, Boardman
Avery R. L. Case " 77230, Operator
R. T. Williams " 77260, Operator
E. C. Lile Relief Operator
Butte D. M. Davis " 76360, Cashier
G. D. Todd " 76370, Warehouse Fmn
Deer lodge V. Carlson Pos. TLO10, Secy to D.M.
J. Enudson TLOLO, File Clerk
' 7L07C, PEX Clexk
R. McElderry 7L020, Time Revisor
D. K. lcGuire 7L120, Time kevisor
K. R. Boyntecn 7L050, Secy
R. J. Garvais 76450, Agent/Cpc
D. J. Sales 76480, Operator
C. Mickelson 76490, Operator

R. D. Brunner Relief Agt~Opr



Deer Lodge

Denton

Drurmond

Fairfield/
Chatezu

Forsyth
Geraldine

reat Falls

Harlowion

Haugan

Eighwood
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J. W, Micu

B, 4. Hanblin
ve. ¥. Loy

R. J. Mjelde
W. E. Scott
B. J. Wzles
J. S. Eorme

E. Zumphreville
J. P. Shannon

E. C. Reeves

D. J. Enignt
W. W. Vorlie
G. J. Smith

B. G. lorse
M. J. Tesch
J. D, Shannon

D. Langston/E.
Tausher

R, M, Inudson

J. M. Hay

D, M, lLile

E., L. McCaflree

Z. L. EBunter

J. P. Rice

B

. J. Stiles

K. E. Jones
7. Reat

E. L. Tauscher
Y. &, Tronnes

76160,
76L70,
76520,
76600,
51310,
51380,
18570,
87150,

76800,

78650,
75800,
78250,
78500,

78530,
78550,

75450,
71,200,

75510,

75480,
75490,
28180,

77150,

78300,
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Ya>»d Clerk
Yaxrd Clerk
Yerd Clerk
Relief Y& Clk
P.F.I.
Steno-Clierk
Steno-Clerk
Clerk

Lgt-Opr
Agt-0Opr

Agt-Opr
Age-COpr
Agt-Cpr

Cashier
Bate & Genl.Clk
Operztior

Agent

teno Clerk
Cperator
Relief Opr/Clk
Relief 4gi-Opr
Yard Clezk
Yard Clerk-Opr
Clexk

Lgent
Relief Lgt-Opr.

LAgent



3)

Lewigtown
'Martinsdale
Melstone

Miles City

Missoula

Foore
Ringling

Roundup
Ryegzate

Three Forks
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Mathern.
C. Gilmer
J. Trafion

T. Tronnes

Lc Kline )
D. McCaffree

td o f‘ o =]

*

L. Chapweski
a. Seely

F., Flyon
Zuelke

R, Gluyas

RS

M. Buchanan
L. Walton

Olijnyk
J. Burke

BHaw

Hobinson

W. Tronnes

o) Pj o]

fia Clark

1
-
~
-

S

P, L. Wash/
Sofia Clazk

. Buzdikian
« A, Wegter
. 4. Walten
. L, Sport

b0 ¢ & b
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Pos. 77900,
77910,
77950,
75859,

7900,
7960,

74300,
74770,

74720,
74730,

76850,

76889,
76860,

77400,
- 15900,

75260,

75500,

75950,
75870,
75930,

dgent-Yardmaster
Cashier
Yaxd Cle=k

Agent-Opr,

Agent-Opr.
Agent-0Opz.,

Train=aster {lk
2nd Ltsst. Ch Opr
Relief Opr-Clk
Yard Clerk

Yard Clerx

Cperator

Cashier

Bate Clerk

Belief Hate
Clz/Cashier

Agen?ﬁpr.

Agent-Opr,
igent-COpr

Agent-Opr
Agent

Cperator
Operztor

(Where occupants of positions are not listed, same to be detex-
zined by joint check of carrier's records.)

Thne Carzrier shall Ye required to compensate all thoseemployas
ed by employes whose positicns were aSelished
an additional eight (8) hours pay at the rzte of their assigned
positions, or their protected raie whichever is greatar, for
November 1, 1379 and for each workday until they were returned

who were disp

tT0 service.

Note:

The employes and zonetary wage due those employes dis-

Placed by employes whose -ositions were abolished o be
deterzined by joint chech of payrell and other necassscs

records.,
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CPIHION CF BOARD: This claim protests Carrier's ebolishment on October 29,
1373, of seventy bulletined positions without providing
five working days' notice to the affected employees., The Organization main-
teine that the failure to give such notice violates Rule 12 of the Agreement.

t seeks appropriate compensation for the incumbents of those positions as
well as compensation for other employees displaced by the incumbents as a
result of Carrier's zbolitlon of the positions in question. Carrier defends
or the grounds that the sbolition occurred as a resuli of an emergency, there-
by obviating the need for any notice to the affected employees, pursuant to
Rule 12(a). Carrier also raises certain procedural objections to the filing
of the claim which are discussed in detail below,

On December 19, 1977, Carrier filed a petition for reorganization
under the Federal Barkruptcy Act, 11 U.S.C. 8205. Pursuant to that petition,
cudge Thomas R. Madillen of the United States Distriet Court - Bastern Divi-
sion appointed Stanley E. G, Hillmen, and leter Richard B. Ogilvie, as trustee.
Cn April 23, 1979, Trustee Hillman petitioned the Court to institute an em-
barge over aprroximetely eighty per cent of Carrier’s lines, On June 1, 1979,
the Court denied the Trustee'’s enbargo reguest.

On August 10, 1979 the Trustee filed a second petition with +he
Court seeking an embargo of certain of Carrier's lines as of October 1, 1979. -
On September 27, 1979 the Court ordered the embargo, effective November 1,
1979 In eddition, the Court's denial of the Trustee's first petition was
reversed by the Ues 5. Court of Appeals for the Seventh Circuit on Octobver 2,
197%

Accordingly, on October 26, 1979, Judge MaMillen issued Order No. 220C.
That order directed Richard E. Ogilvie as Trustee of the Chicago, Milwaukee,
e Paul and Pacific Railroad Company {Carrier) to embargo Carrier's freight
operztions on certain of its lines effective 12:01 a.m. (C.D.T.), November i,
1979. The Order reads, in reievant part:

"In accordance with Order No, 2204 dated September 27,
1973, this Court's deciszion dated the same date, and the
decision of the Court of Appezls for the Seventh Circult
in In Re Chicago, Milwaukee, St. Paul and Pacific Rail-
road Co., Nos. T9-1494, T9-1675, T9-1683, T9-1695 (Tth Cir.
Octe 2, 1979), IT IS HEREBY ORDERED that:

l. Richard B. Ogilvie, as Trustee of the Chicago,
Milwaukee, St. Paul and Pacific Railroad Company is
directed to embargo 2t 12:01 a.me CuDoTe, on HNovember 1,
1979 211 of the Debtor's freight operations con lines
which are not shown on Aprendix A, either as solid or
dotted lines, nor listed on Appendix B, or Appendix C.

5. As of November 1, 1979, or as soon thereafter ac is

vrzctical, the Trustee shall furlough all employees not re
cuired for the services and operations continued under parz-

:

graph 1 or Tor the administration of the estate, the protec-
tion of the Debtor's property, or the finalization, approval
ani implementation of a plan of reorganization. ' (Emphesis
supplied . )



Award Nurber 24450 Page 5
Docket Muzber CL-2LR15

Carrier's Viee Praszidant -

On Octover 30, 1979, M¥r., L. W, Harri B
to "Imvloyes Affected oy

i
Management Services issued o memorandum a2ddres
Force Reduction” in which he advised the recipisnts that as a result of the
Couxrt ordered embarge of certain Milwaukses Road lines their positions "may
be affected by foree reduction effective November 1, 1979."

In addition, on October 23, 1979, ore day prior to Harrington's
memorandum, Acting Division Manager D. H. Burke issued 2 notice to "non-
operating Craft Smployes in the following unions..." The notice listed
seventy bulletined positions and provided in relevent part that:

"In view of the U. S. District Court directed embargo of
certain Milwaukee Road Lines, your position is abolisnhed ef-
fective 11:59 pome (C.S.T.), October 31, 1979 under the emer-
gency force reduction provision of your union coatracts.

This will confirm verbal advice given you in this regard.”

As a result of Carrier's action, the Organization filed tne instant
claim on December 12, 1979 with Mr. G. Y. HNeu, Acting Division Manager-Admini-
stration, It was denied by Assistant Division Manager R, Ross on January 21,
1980. The claim was subsequently handled in the usual manner on the property,
whereupon it was aprealed to this Board for adjudication.

. The Crganization contends that the Carrier's avoliticn of the above
referenced positions violates the Agreement between the parties, particularly
Rule 12.

Rule 12 reads, in relevant part:
"Rule 12 - Reducirg Forces

(a) In reducing forces, employes whose positions are to be

abolished will be given not less than five (5) working days

advance notice except:
1. Rules, agreements or practices, howvever established,
that require advance notice to employes before abolishing
positions or meking force reductions ars hereby modified
to eliminate any requirement for such notices under
emergency conditions such as flood, snow storm, hurricane,
tornado, earthguake, fire, or labor dispute other than as
covered by subparagraph 2 below, provided that such condi-
ticns result in suspension of 2 carrier's operation in
whole or in part. It is understood and agreed that such
force reductions will be confined solely 4o those work
locations directly affected by any suspension of opera-
tions. It is further understood and agreed that notwith-
standing the foregeing, any employe who is affected by an
energency force reduction and reports for work for his
position without having been praviously notified not to
report, shall receive four hours' pay at the appliczble
rate for his position. I¥ an employe works any portion
of vhe day he will be paid accordance with existing rules.
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"(e) When bulletined positions are abolished, notice will
be placed on all bulletin boards ir the seniority district
affected and a copy of same will be furnished to the loecal
-and general chairman, Such bulle%in notice shall include
the names of employes filling the positions asbolished at
the time abolished.” (Emphasis supplied,)

In the Organization's view, Rule 12(a) is clear and unambiguous in
that employes whose positions are abolished must be given five (5) working
days' notice of such abolishment except for the emergency circumstances listed
in the rule. Obviously, the Court ordered embargo is not & "flood, snow storm,
hurricane, tornado, earthquake, fire or labor dispute.” Thus, the Organization
asserts that it is not an emergency under Rule 12(a).

Furthermore, according to the Organization, the embargo cannot be
considered an emergency even if other events not listed in Rule 12(2) are
deemed to constitute emergencies. This is so because Carrier was well aware
as of September 27, 1979, that its lines would be embargoed on November 1,
1979, unless the Court of Appeals reversed the District Court. Also, the
Organizetion contends that on October 256, 1979, the date of Judge McMillen's
final order, it advised Carrier's representatives that they would be in vio-
lation of the Agreement if Carrier did not give proper notice of the abolish-
ments resulting from the embargo order.

Additionally, the Organization argues that Cerrier's actions in
this dispute violate Rule 12(c), second paragraph. That clause reguires
that when all bulletined positions are abolished, "notice will be placed on
all bulletin boards in the seniority district affected and a copy of same
will be furnished to the local and general chairman.” FRule 12(c) is explicit
and allows for no exceptions. Thus, the Organization contends that Carrier
violated the rule whern it failed to send copies of the abolishment notices
to either its local or general chairman.

Accordingly, the Organizetion seeks additional eight hours compensa-
tion for the incumbents of the abolished positions for November 1, 1979 and
each work day thereafter until they were returned to service (Item 2 of claim).
Additionally, the Organization asks that all employees displaced by those hold-
ing t?e bulletined positions listed above be similarly compensated (Item 3 of
elaim}.

Carrier, on the other hand, both denies that any violation of the
Agreement exists and raises two procedural objections to the form of the claim,
First, Carrier insists that even if a violation of the Agreement is proven,
any award by this Board granting monetary damages would be in the nature of a
penralty and, avsent clear language authorizing penalty payment, violative of
the Rallway Labor Act. In Carrier's view, the Orgenization is seeking sums
of money for certein employees for work they did not perform. Thus, these
employees would be receiving a windfall and Cerrier would be burdened with
a penalty were the claim to be sustained as to monetary damages. Carrier
notes that the Agreement does not provide for penalty peyment. Therefore, for
this Board to award monetary damages where none had been incurred by the en-
ployees involved would mean, in Carrier's view, that this Board would be modi-
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fying the provisions of thz existing Agreement. Clearly, the Board does nov
have tThe authority to add to, subtract or in any way, modify thoses provisions,
Accordingly, Carrier concludes that this Board is without jurisdiction to
ordar any monetary damages in this case,

Second, Carrier asserts that to the extent the claim asks for com-
pensation for unpamed individuals or to the extent that it seeks to ascertain
the names of certain individuals by a aheck of payroll records, it is invelid.
Carrier points out that Ttem 3 of the claim seeks compensation for "those en-
ployes who were displaced by employe whose positions were abolished.™ (Emphasis
supplied.) The Organization adds, under Item 3, that "the employes...displaced
by employes whose positions were abelished (ares to pe determined by Jjoint
check of payroll and other necessary records.”

Carrier further notes that in Item 2 of the claim one of the seventy
individuals whose positions were abolished is not named. Rather, he or she is
identified only as follows:

"Deer Lodge - Pos. Mo, T4OTO PBX Clerk
Where occupants of positions are not listed, same
to be determined by joint check of Carrier's records."

Carrier meintains that Item 3 of the cleim is invelid in that it seeks compen=-
sation for individuals gho are both unnamed and unknown, Rule 36 of the Agree-
ment requires that "all claims or grievences must be presented in writing by
or on behalf of the employes involved." Thus, according te Carrier, whers the
claim is presented, as here, on oehalf of unknown and unnamed indivudals, it
must be dismissed.

In addition, Carrier argues that ebsolutely no schedule rule and/or
agreement between the parties provides for a joint check of Carrier's records
to determine the names of individuals allegedly zaggrieved. Thus, it is Car-
rier's position that to the extent that Items 2 and 3 require such a check %o
ascertain the names of aggrieved individuals, they are similarly invalid.

As to the merits of the dispute, Cerrier contends that the embargo
ordered by Judge McaMillen on Octcber 26, 1979 clearly consiitutes an emergency
of the type contemplated by Rule lz(a)lD Carrier notes that the list of emer-
gencies in that rule is not all inclusive. The phrase "such as" clearly indi-
cates that "flood, snow storm, hurricane, tormado, earthquake, fire and lavor
dispute" are only examples of the type of emergencies which may occur.

In Carrier's view, a court ordered embargo, to pegin at a specific
time on a specific date constitutes an emergency of the utmost magritude, In
fact, according to Carrier, on at least, seven prior occasions the parties to
this dispute have recognized that an embargo conmstitutes an emergency, thersoy
allowing for temporary vosition abolishmerts urnder the provisions of Rule
12{a)l, Furthermore, Carrier notes that the Interstate Commarce CJcrmission
has srecifically recognized that embargoes and even threatened exmkargoes con-
svitute emergencies.
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Thus, according to Carrier, the embargo order of the Federal Court
clearly was an emergency within the meaning of Rule 12(a)l. As such, Carrier
wes not obligated to give five working days' notice when it abolished seventy
positions as & result of the embargo order. Therefore, Carrier asks that the
claim be denied on its merits as well as on procedural grounds.

Roth parties have cited numerous awards of this Board in support of
their respective positions,

The relevant facts of this case are nearly identical with those in
Avard No. 24hh6, decided herewith, The ratiorale for our decision is set
forth in great detail in that case.- There we decided that as to Carrier's pro-
cedural objections, a monetary award is not a penalty payment. Furthermore,
we concluded that to the extent Items (2) and (3) of the claim referred to
unnamed or unidentified individuals, they were invalid. Here, the ope unnamed
individual listed in Item (2) is readily identifiable through his or her bul-
letined position number. Thus, all seventy employees referred to in Item (2)
of the claim are proper Claiments, while Item (3) of the c¢laim is deemed ine
valid.

As to the merits, we concluded in Award No. 244h6 that under
the facts of that case, as here, the Court ordered embargc on October 26, 1979
did not constitute an emergency as defined by Rule 12 of the Agreement. How-
ever, in the instant dispute, Claimants received two days' advance notice of
the abolishment of their positions, since they were notified on October 29,
1979 that their positions would be abolished, effective October 31, 197%.

Accordingly, for the reasons set forth above and in Award
No. 2hhk6, we will avard each of the incumbents of the positions listed in
tem (2) of the claim eight hours' pay at the rate of his or her assigned
position or protected rate, whichever is greater, for November 1, 1979 and
for each day until he or she returned to service, up to & maximm of three
days' pay. ‘thus, Items (1)} and (2) of the claim are sustained to the extent
indicated in the Opinion. Item (3) of the claim is denied.

FODINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the perties waived oral hearing:

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjusiment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was violated.
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Claim sustained in accordance with the Opinion.
NATIONAL RAILRCAD ADJUSTMENT BOARD

By (rder of Third Division

ATTEST:  Acting Executive Secretary
National Reilroad Adjustment Board

’,/77' Rosemarie Brasch - Administrative Assistant

Dated at Chicago, Illinois, this 29th day of Jume 1983.



